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INTERPRETATION
Definitions. ----- (1) In this Act, unless the context otherwise indicates-

‘accounting records', in relation to a company, includes accounts, deeds,
writings and other documents;

‘annual duty’ ......
[Definition of 'annual duty' inserted by s. 1 of Act 29 of 1982 and deleted by s.
1 of Act 31 of 1986.]

‘annual return’ ......
[Definition of 'annual return' inserted by s. 1 of Act 29 of 1982 and deleted by
s. 1 of Act 31 of 1986.]

‘articles’, in relation to a company, means the articles of association of that
company for the time being in force, and includes any provision, in so far as it
applies in respect of that company, set out in Table A or Table B in Schedule

'books or papers' and 'books and papers' include accounts, deeds,

writings, electronic data reduced to paper format' and other documents,
[Definition of 'books or papers' and 'books and papers' substituted by s. 1 (a)
of Act 35 of 2002.]

‘certified' means certified in the manner prescribed by the Minister to be a
true copy or a correct translation;

‘company' means a company incorporated under Chapter IV of this Act and
includes any body which immediately prior to the commencement of this Act
was a company in terms of any law repealed by this Act;

‘controlled company' ......
[Definition of 'controlled company' deleted by s. 1 (a) of Act 82 of 1992.]

‘controlling company"' .......
[Definition of 'controlling company' amended by s. 1 (a) of Act 76 of 1974 and
deleted by s. 1 (a) of Act 82 of 1992.]

'Court’, in relation to any company or other body corporate, means the Court
which has jurisdiction under this Act in respect of that company or other body
corporate, and, in relation to any offence under this Act, includes a
magistrate's court having jurisdiction in respect of that offence;

'‘debenture’ includes debenture stock, debenture bonds and any other
securities of a company, whether constituting a charge on the assets of the
company or not;

‘deregistration’, in relation to a company, means the cancellation by the
Registrar of the registration of the memorandum and articles of the company
and, in relation to an external company, the cancellation by the Registrar of
the registration of the memorandum of the external company; and 'deregister’
has a corresponding meaning;

'director’ includes any person occupying the position of director or alternate
director of a company, by whatever name he may be designated;



‘electronic’ includes created, recorded, transmitted or stored in digital or
other intangible form of electronic, optical or similar means;
[Definition of 'electronic’ inserted by s. 1 (b) of Act 35 of 2001.]

'equity share capital' and 'equity shares’, in relation to a company, mean its
issued share capital and shares, excluding any part thereof which, neither as
respects dividends nor as respects capital, carries any right to participate
beyond a specified amount in a distribution;

‘existing company' means any body which immediately prior to the
commencement of this Act was a company in terms of any law repealed by
this Act;

'external company’' means a company or other association of persons,
incorporated outside the Republic, the memorandum of which was lodged
with the Registrar under the repealed Act, or which, since the commencement
of this Act, has established a place of business in the Republic and for
purposes of this definition establishing a place of business shall include the
acquisition of immovable property;

[Definition of 'external company' substituted by s. 1 (a) of Act 35 of 1998.]

‘foreign country' means any state, country, colony or territory other than the
Republic;
[Definition of 'foreign country' amended by Proclamation 234 of 1978.]

'holding company' means a holding company as defined in subsection (4);
[Definition of 'holding company' substituted by s. 1 (b) of Act 76 of 1974]

‘judicial manager' means the final judicial manager referred to in section
432;

'liquidator’, in relation to a company, means the person appointed under
Chapter XIV as liquidator of such company, and includes any co-liquidator
and any provisional liquidator so appointed;

'manager’, in relation to a company, means any person who is a principal
executive officer of the company for the time being, by whatever name he
may be designated and whether or not he is a director;

'Master' means the Master of the Supreme Court, and in relation to-

(a) a company in respect of which application is made to a Court
for a winding-up or judicial management order, the Master
having jurisdiction in the area of jurisdiction of the Court where
application is made;

(b) a company being wound up by the Court or under judicial
management, the Master having jurisdiction in the area of
jurisdiction of the Court which issued the winding-up or judicial
management order;

(c) a company other than a company referred to in paragraph (a)
or (b), the Master having jurisdiction in the area in which the
registered office of that company is situated;



(d) any other body corporate, the Master having jurisdiction in the
area where the main place of business of that body corporate
is situated,;

[Definition of 'Master' substituted by s. 1 (1) of Act 84 of 1980.]

'memorandum’, in relation to a company, means the memorandum of
association of that company for the time being in force; and in relation to an
external company, means the charter, statutes, memorandum of association
and articles, or other instrument constituting or defining the constitution of the
company;

'Minister’, in relation to any matter to be dealt with in the office of a Master in
connection with the winding-up or judicial management of companies, means
the Minister of Justice and, in relation to any other matter, means the Minister
of Industries, Commerce and Tourism;

[Definition of 'Minister' amended by s. 1 of Act 83 of 1981.]

‘officer’, in relation to a company, includes any managing director, manager
or secretary thereof;
[Definition of 'officer' substituted by s. 2 of Act 37 of 1999.]

'place of business' means any place where the company transacts or holds
itself out as transacting business and includes a share transfer or share
registration office;

'prescribed’ means prescribed by or under this Act;

'prospectus’ means any prospectus, notice, circular, advertisement or other
invitation, irrespective of whether it is done in non-electronic or any electronic
manner, offering any shares of a company to the public;

[Definition of 'prospectus' substituted by s. 1 (c) of Act 35 of 2001.]

'provisional judicial manager’ means a provisional judicial manager
appointed by the Master under section 429;

'Registrar' means the Registrar of Companies appointed under section 7;
'regulations’ means the regulations made or in force under this Act;

'Republic’ ......
[Definition of 'Republic' deleted by Proclamation 234 of 1978.]

'secretary’ includes any official of a company by whatever name he may be
designated, including a body corporate, who or which is performing the duties
normally performed by a secretary of a company;

'share’, in relation to a company, means a share in the share capital of that
company and includes stock; and in relation to an offer of shares for
subscription or sale, includes a share and a debenture of a company, whether
a company within the meaning of this Act or not, and any rights or interests
(by whatever name called) in a company or in or to any such share or
debenture;

[Definition of 'share' substituted by s. 1 of Act 64 of 1977.]



'special resolution’, in relation to a company, means a resolution passed at
a general meeting of that company in the manner provided for by section 199;

'subsidiary company' or 'subsidiary’' means a subsidiary company as
defined in subsection (3);
[Definition of 'subsidiary company' or 'subsidiary' substituted for the definition
of 'subsidiary company' by s. 1 (c) of Act 76 of 1974.]

'territory’ ......
[Definition of 'territory' deleted by Proclamation 234 of 1978.]

'the repealed Act’ means the Companies Act, 1926 (Act 46 of 1926);
'this Act' includes the regulations;

'wholly owned subsidiary' means a wholly owned subsidiary as defined in
subsection (5);
[Definition of 'wholly owned subsidiary' substituted by s. 1 (d) of Act 76 of
1974.]

'winding-up order' means any order of court whereby a company is wound
up and includes any order of court whereby a company is placed under
provisional winding-up for so long as such order is in force.

(1A) Subject to subsection (1B), the performance of the acts denoted by
any of the following words or expressions, namely-

(a) 'give notice’;

(b) 'issue, distribute, deliver or cause it to be done’;
(c) 'lodge’;

(d) 'lodge in the prescribed form';
(e) 'lodge in the prescribed manner’;
(f) 'lodge under cover of’;

(9) 'notify in the prescribed form’;
(h) 'payment of prescribed fee';

(i) 'publish’;

)] 'registration’; and

(k) ‘written application’,

and any word or expression derived therefrom, must be regarded as including
all electronic methods of performing such acts.
[Sub-s. (1A) inserted by s. 1 (d) of Act 35 of 2001.]

(1B) (a) Subsection (1A) shall not apply to a section of this Act until the
Registrar publishes a notice in the Gazette making it applicable
to that section.

(b) Different dates may be determined by the Registrar in respect
of the application of subsection (1A) to different sections of this
Act.
[Sub-s. (1B) inserted by s. 1 (d) of Act 35 of 2001.]

(2) A person shall not be deemed to be, within the meaning of any
provision of this Act, a person in accordance with whose directions or
instructions the directors of a company are accustomed to act by



3)

reason only that the directors of the company act on advice given by
him in a professional capacity.

(@)

(i)

(cA)

For the purposes of this Act, a company shall be deemed to be
a subsidiary of another company if-

that other company is a member of it and-
(aa) holds a majority of the voting rights in it; or

(bb)  has the right to appoint or remove directors holding a
maijority of the voting rights at meetings of the board; or

(cc)  has the sole control of a majority of the voting rights in
it, whether pursuant to an agreement with other
members or otherwise; or

it is a subsidiary of any company which is a subsidiary of that
other company; or

subsidiaries of that other company or that other company and
its subsidiaries together hold the rights referred to in
subparagraph (i) (aa), (bb) or (cc).

In determining whether a company holds the majority of the
voting rights as contemplated in paragraph (a) (i) (aa)-

(i) voting rights which are exercisable only in certain
circumstances shall be taken into account only-

(aa) when those circumstances have arisen, and for
so long as they continue; or

(bb)  when those circumstances are under the control
of the person holding the voting rights;

(ii) voting rights held by a person in a fiduciary capacity
shall be treated as not held by him but by the
beneficiary of such voting rights;

(iii) voting rights held by a person as nominee for another
person shall be treated as not held by him but by that
other person, and voting rights shall be deemed to be
held by a nominee for another person if they are
exercisable only on the instructions or with the consent
or concurrence of that other person.

A body corporate or other undertaking which would have been
a subsidiary of a company had the body corporate or other
undertaking been a company shall be deemed to be a
subsidiary of that company.

For the purposes of this subsection 'hold' or any derivative
thereof refers to the registered or beneficial holder (direct or
indirect) of shares conferring a right to vote;



®)

[Para. (cA) added by s. 1 (b) of Act 35 of 1998.]
[Sub-s. (3) added by s. 1 (e) of Act 76 of 1974 and substituted by s. 1
(b) of Act 82 of 1992.]

For the purposes of this Act, a company shall be deemed to be a
holding company of another company if that other company is its
subsidiary.

[Sub-s. (4) added by s. 1 (e) of Act 76 of 1974.]

For the purposes of this Act, a subsidiary shall be deemed to be a
wholly owned subsidiary of another company if it has no members
except that other company and a wholly owned subsidiary of that
other company and its or their nominees.

[Sub-s. (5) added by s. 1 (e) of Act 76 of 1974.]

CHAPTERI

APPLICATION OF ACT (ss 2-4)

General application of Act and preservation of rights of existing
companies.

(1)

(2)

3)

(4)

[Sub-s. (1) deleted by Proclamation 234 of 1978.]

This Act shall apply to every company incorporated under this Act,
every external company and, save as is otherwise provided herein, to
every existing company.

Any reference in this Act, express or implied, to the date of
incorporation of an existing company, shall be construed as a
reference to the date on which such company was originally
incorporated.

Nothing in this Act contained shall affect any right or privilege acquired
or liability incurred by any existing company or external company,
whether by agreement or otherwise, before the commencement of this
Act, or affect the validity of the memorandum and articles of any
existing company or the memorandum of an external company in
force, or deemed to be in force, at such commencement and not in
conflict with the provisions of this Act: Provided that the preceding
provisions of this subsection shall not apply in relation to a provision of
this Act in so far as it is amended or affected by a provision of the
Registration and Incorporation of Companies in South West Africa
Proclamation, 1978, of the State President.

[Sub-s. (4) amended by Proclamation 234 of 1978.]

Those provisions of the articles of any existing company which should
have been contained in a memorandum of association if the company
had been formed under this Act, shall, for the purposes of this Act, be
deemed to be or to be included in the memorandum of the company,
and shall be subject in all respects to the provisions of this Act relating
to a memorandum of association.



The provisions of section 335 (5), (6) and (7) shall apply mutatis
mutandis in relation to a company in respect of which a notice has
been published in terms of section 31 (2) (a) of the said Registration
and Incorporation of Companies in South West Africa Proclamation,
1978, in the Gazette as if that company were an external company
registered in the Republic on the date mentioned in such notice and
the reference in those provisions to registers and documents included
a reference to copies of registers and documents sent to the Registrar
of Companies, Windhoek, in terms of section 31 (1) (c) of that
Proclamation.

[Sub-s. (6) added by Proclamation 234 of 1978.]

3. Restricted application of Act in case of banking and insurance companies
and certain other associations.

(1)

(2)

The provisions of this Act shall not apply-

(a) with reference to any company the formation, registration and
management whereof are governed by the provisions of any
law relating to friendly societies, including pension funds,
within the meaning of the Pension Funds Act, 1956 (Act 24 of
1956), trade unions and employers' organizations, or co-
operative societies or companies, save in so far as may be
otherwise provided in any such law;

[Para. (a) substituted by s. 106 of Act 82 of 1986.]

(b) with reference to any company or external company or society
which is subject to the provisions of any law relating to
insurance companies or societies in so far as those provisions
are inconsistent with the provisions of this Act; or

[Para. (b) substituted by s. 94 of Act 94 of 1990.]

(c) except in so far as section 21 is concerned, with reference to
any association or society registered under the Societies and
Associations Incorporation Ordinance, 1903 (Ordinance 56 of
1903), of the Transvaal; or

(d) with reference to any mutual building society as defined in
section 1 of the Mutual Building Societies Act, 1965 (Act 24 of
1965).

[Para. (d) added by s. 106 of Act 82 of 1986.]

Notwithstanding the repeal by the Companies Act, 1909 (Act 31 of
1909), of the Transvaal, of the said Societies and Associations
Incorporations Ordinance, 1903, the provisions of that Ordinance
shall, subject to the provisions of subsection (1) (c) of this section,
continue to apply with reference to any association or society
registered under the said Ordinance.

Transitional provisions as to unlimited companies and partly paid-up

shares.

(1)

Any existing company which is an unlimited company within the
meaning of the repealed Act and which is not converted into a type of
company under this Act, shall remain on the register of companies as



an unlimited company and the provisions of the repealed Act shall,
save as is otherwise provided in this Act, continue to apply to such
company as if that Act had not been repealed.

Any existing company which has issued any shares which are at the
commencement of this Act not fully paid-up, shall remain subject to
the provisions of the repealed Act in respect of such shares only as if
this Act had not been passed.

CHAPTERIII

ADMINISTRATION OF ACT (ss 5-18)

Office for Registration of Companies and Registrar (ss 5-11)

Companies Registration Office and register.

(1)

(2)

The Companies Registration Office established in Pretoria under
section 3 of the repealed Act shall, notwithstanding its repeal, continue
to exist and shall be the Companies Registration Office for the
purposes of this Act.

The register of companies kept by the Registrar under the repealed
Act shall be deemed to be and to form part of the register of
companies to be kept in the Companies Registration Office.

Seal of the Companies Registration Office.

There shall be a seal of the Companies Registration Office and the
impression of such seal shall be judicially noticed in evidence.

The Registrar of Companies, his appointment and delegation of power.

(1)

The Minister shall, subject to the laws governing the public service,
appoint a Registrar of Companies, who shall-

(a) exercise the powers and perform the duties assigned to the
Registrar by this Act;

(b) subject to the directions of the Minister, be responsible for the
administration of the Companies Registration Office; and

(c) if authorized thereto by the Minister in writing and subject to
such conditions as the Minister may determine, exercise any
power and perform any duty assigned to the Minister by
sections 15A, 258 (1), 259, 261, 263 (1) (b), 272 and 329 (6).
[Sub-s. (1) substituted by s. 2 (a) of Act 83 of 1981.]

The Minister may likewise appoint a Deputy Registrar and an
Assistant Registrar, who shall, subject to the control of the Registrar,
exercise any power or carry out any duty granted or assigned to the
Registrar by this Act, and when the office of Registrar is vacant or
when the Registrar is absent or is for any other reason unable to
perform his functions the Deputy Registrar shall act temporarily in his
stead.

[Sub-s. (1A) inserted by s. 2 (1) of Act 64 of 1977 and substituted by s. 1 (1)
(a) of Act 70 of 1984.]



The person holding office as Registrar of Companies under this Act
before the amendment thereof by the Companies Amendment Act,
1981, at the commencement of section 2 of the last-mentioned Act,
shall be deemed to have been appointed as the Registrar of
Companies under this Act as so amended.

[Sub-s. (2) substituted by s. 2 (b) of Act 83 of 1981.]

The Registrar may delegate in writing any of the powers and entrust
any of the duties assigned to him by this Act, to any officer or
employee in the public service.

[Sub-s. (3) substituted by s. 1 (1) (b) of Act 70 of 1984.]

Exemptions from liability.

(1)

(2)

No act or omission whatever by the Registrar or any officer or other
person in the employment of the State, having duties to perform under
this Act, shall subject the State, or the Registrar, or any such officer or
person to any liability for any loss or damage sustained by any person
in consequence of any such act or omission unless such act or
omission was mala fide or was due to want of reasonable care or
diligence.

An auditor, liquidator, judicial manager or provisional judicial manager
shall not be liable in respect of any opinion expressed or certificate
given or report or statement made or statement, account or document
certified by him or her in good faith in the ordinary course of his or her
duties under this Act, unless it is proved that such opinion was
expressed or such certificate was given or such report or statement
was made or such statement, account or document was certified
maliciously or negligently.

[Sub-s. (2) substituted by s. 46 of Act 88 of 1996.]

Inspection and copies of documents in Companies Registration Office;
and by foreign governments and universities.

(1)

Subject to the provisions of subsection (4), any person may, on
payment of the prescribed fee (including an additional fee if any
document is not uplifted personally at the Companies Registration
Office)-

(a) inspect the documents lodged under this Act with the
Registrar; or
[Para. (a) substituted by s. 2 of Act 70 of 1984.]

(b) obtain a certificate from the Registrar as to the contents or part
of the contents of any document kept by him under this Act in
respect of any company and which is open to inspection; or

(c) obtain a copy of or extract from any such document.
[Sub-s. (1) amended by s. 1 (a) of Act 59 of 1978.]

Subject to subsection (4), any person may, on payment of the
prescribed fee, through any electronic medium approved by the
Registrar-



(a) inspect any document which has been lodged with the
Registrar under this Act and converted into electronic format,
or

(b) obtain a copy of or extract from any such converted document
[Sub-s. (1A) inserted by s. 9 (a) of Act 35 of 2001.]

(2) If the Registrar is satisfied-

(a) that an inspection, certificate, copy or extract is required on
behalf of a foreign government accredited to the government of
the Republic; and

(b) that no fees are payable in the foreign country concerned in
respect of such inspection, certificate, copy or extract required
on behalf of the government of the Repubilic;
no fee referred to in subsection (1) or (1A) shall be payable.
[Sub-s. (2) amended by s. 2 (b) of Act 35 of 2001.]

(3) If the Registrar is satisfied that any inspection, certificate, copy or
extract is required for the purposes of research by or under the control
of an institution for higher education, he may permit such inspection,
or furnish such a certificate or copy or such an extract, without
payment of such fees.

[Sub-s. (3) substituted by s. 2 of Act 29 of 1982.]

(4) No person may inspect a document referred to in subsection (1) or
obtain a certificate as to the contents or part of the contents thereof or
obtain a copy thereof or an extract therefrom, if the Registrar is
satisfied that such document contains particular information or a
particular fact concerning the affairs or business of a company, or of
any of its subsidiaries, which information or fact the company has
been prohibited under section 15A (1) from disclosing or from stating
on or in any document, or which information or fact the company has
been exempted under that section from any obligation so to disclose
or state: Provided that the provisions of this subsection shall not apply
to such portions of such document as do not contain or refer to or give
any indication of the particular information or particular fact which the
company has been prohibited or exempted from disclosing or stating
as aforesaid.

[Sub-s. (4) added by s. 1 (b) of Act 59 of 1978.]

10. Manner of payment of fees to Companies Registration Office.

(1) The payment of all fees, additional fees or other moneys payable to
the Registrar as laid down by this Act shall be effected-

(@)and (b) ......
[Paras. (a) and (b) deleted by s. 1 (a) of Act 39 of 2002.]

(c) in such manner, including any electronic form of transfer
of money, as the Registrar may direct.
[Para. (c) substituted by s. 3 (a) of Act 35 of 2001 and by s. 1 (b) of
Act 39 of 2002.]
[Sub-s. (1) amended by s. 2 (a) of Act 31 of 1986.]



1.

12.

13.

14,

(2) No document, form, return or notice in respect of which any fee or
payment is laid down under this Act, shall be complete unless proof of
payment of the prescribed fee, additional fees (if any) or other moneys
has been acknowledged as having been received by the Registrar.
[Sub-s. (2) substituted by s. 3 (b) of Act 35 of 2001.]

(3) Any fees, additional fees and any other moneys payable under this
Act to the Registrar shall be debts due to the State recoverable by the
Minister in any competent court.

[Sub-s. (3) substituted by s. 2 (b) of Act 31 of 1986.]

Annual report by Registrar.

The Registrar shall in every calendar year submit to the Minister a report
containing such information concerning the registration of companies of each
type, their authorized capitals or numbers of shares, increases in and
reductions of capital, prospectuses, windings-up, judicial managements,
deregistrations and dissolutions of companies, additional fees -collected,
prosecutions and convictions under this Act, matters dealt with by the standing
advisory committee appointed under this Act and other matters as the Minister
may direct; and the Minister shall table the report in the House of Assembly.
[S. 11 amended by s. 3 of Act 83 of 1981.]

Court: Jurisdiction, Powers and Procedure (ss 12-14)

Jurisdiction of Court under this Act and review of decisions of
Registrar.

(1) The Court which has jurisdiction under this Act in respect of any
company or other body corporate, shall be any provincial or local
division of the Supreme Court of South Africa within the area of the
jurisdiction whereof the registered office of the company or other body
corporate or the main place of business of the company or other body
corporate is situate.

(2) Any person, including any company or other body corporate,
aggrieved by any decision, ruling or order of the Registrar may bring
the same under review by the provincial or local division of the
Supreme Court of South Africa within the area of the jurisdiction
whereof such person is ordinarily resident or such company or other
body corporate has its registered office or main place of business.

Security for costs in legal proceedings by companies and bodies
corporate.

Where a company or other body corporate is plaintiff or applicant in any legal
proceedings, the Court may at any stage, if it appears by credible testimony
that there is reason to believe that the company or body corporate or, if it is
being wound up, the liquidator thereof, will be unable to pay the costs of the
defendant or respondent if successful in his defence, require sufficient
security to be given for those costs and may stay all proceedings till the
security is given.

Copies of Court orders to be transmitted to Registrar and Master.



Where any Court makes any order under this Act in relation to any company,
the Registrar of the Court shall without delay transmit a copy of the order to
the Registrar and if such order relates to the winding-up or judicial
management of any company, also a copy thereof to the Master.

Regulations by the Minister and Proclamations by the State President (ss 15-
17)

15. Regulations
(1) The Minister may make regulations-

(a) providing for the conduct and administration of the Companies
Registration Office and prescribing the practice and procedure
to be observed therein;

(b) prescribing the practice and procedure to be observed in the
office of the Master in connection with the winding-up and
judicial management of companies;

(bA) providing for the reproduction of any records in the
Companies Registration office or the office of the
Master by microfilm, microcard, miniature photographic
process, the conversion into electronic format in such a
way as to allow such records to be reconverted without
changing their original contents or any other process
deemed suitable by the Minister;

[Para. (bA) inserted by s. 1 (1) (a) of Act 111 of 1976 and
substituted by s. 4 of Act 35 of 2001.]

(bB) providing for the use for official purposes and the
admissibility in evidence in any proceedings, whether in
a court of law or otherwise, of any reproduction
contemplated in paragraph (bA);
[Para. (bB) inserted by s. 1 (1) (a) of Act 111 of 1976.]

(c) providing for the keeping and preservation of any records, or
any reproduction thereof contemplated in paragraph (bA), in
the Companies Registration office or the office of the Master,
the removal from such offices and preservation in any other
place of such records or reproductions and prescribing the
circumstances under which any such records or reproductions
may be destroyed;

[Para. (c) substituted by s. 1 (1) (b) of Act 111 of 1976.]

(cA) prescribing how records required under this Act to be
kept by a company may be kept, and prescribing the
circumstances under which any such records may be
destroyed;

[Para. (cA) inserted by s. 2 (1) of Act 59 of 1978.]

(d) prescribing the procedure to be followed with respect to any
matter in connection with the winding-up and judicial
management of companies;
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(f)

()

(k)

()

prescribing the form and the contents of any return, notice or
form provided for by this Act;

prescribing when an additional copy or copies of documents to
be lodged under the Act shall require to be lodged and whether
such additional copy or copies shall be in the form of a copy or
copies certified in the manner prescribed or shall be in
duplicate original form;

in consultation with the Minister of Finance, prescribing the
matters in respect of which fees shall be payable and the tariff
of such fees;

providing for a table of fees, subject to taxation by the Master,
which shall be payable to a liquidator as remuneration;

prescribing a tariff of remuneration payable to any person
performing on behalf of a liquidator any act relating to the
winding-up of a company, and prohibiting the charging or
recovery of remuneration at a higher tariff than the tariff so
prescribed;

in consultation with the Minister of Finance, prescribing the
remuneration and allowances of members of the standing
advisory committee and its standing sub-committees and the
conditions upon which such members are appointed;

as to any matter required or permitted by this Act to be
prescribed by regulation; and

generally, as to any matter which he considers it necessary or
expedient to prescribe in order that the purposes of this Act
may be achieved.

(2) Any regulations made under subsection (1) may prescribe penalties
for any contravention thereof or failure to comply therewith not
exceeding a fine of one hundred rand or imprisonment for a period of
six months or both such fine and such imprisonment.

[Date of commencement of s. 15: 13 July 1973.]

[NB: S. 15 has been substituted by s. 15 of the Judicial Matters Amendment
Act 16 of 2003, a provision which will be put into operation by proclamation.
See PENDLEX.]

Prohibition of disclosure of, and exemption from obligation to disclose,
certain information.

(1) The Minister may-

(@)

(b)

by notice in writing prohibit any company from disclosing, or
from stating on or in any document of the company;

on the written application of a company to the Registrar,
exempt it, subject to such conditions or restrictions as the
Minister may deem fit, from the obligation to disclose, or to
state on or in any of its documents,
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17.

[Para. (b) amended by s. 4 (b) of Act 83 of 1981.]

particular information or a particular fact concerning the affairs or business of
the company, or that of any of its subsidiaries, which the company would
otherwise be required under this Act to disclose or to state on or in any
document.

(2)

3)

®)

[Sub-s. (1) amended by s. 4 (a) of Act 83 of 1981.]

Notwithstanding the provisions of subsection (1) any company shall, if
the Registrar in a particular case in writing requires the company to do
so, submit to the Registrar information which the company would
otherwise have been required to submit to the Registrar in terms of
the provisions of this Act.

The Minister shall, when considering whether to impose a prohibition
or grant an exemption under subsection (1), have regard to the right of
the members of the company and of other persons to be informed of
the state of affairs and the business and of the profit or loss of the
company or of the company and its subsidiaries.

[Sub-s. (3) amended by s. 4 (c) of Act 83 of 1981.]

Any company which contravenes a prohibition imposed under
subsection (1) (a) and any director or officer of a company who
contravenes such prohibition, shall be guilty of an offence.

For the purposes of this section a company shall include an external
company.
[S. 15A inserted by s. 3 of Act 59 of 1978.]

Regulations and proclamations to remain in force.

(1)

(2)

3)

Any regulations or rules made under section 220 of the repealed Act
shall be deemed to have been made under section 15 of this Act and
shall remain in force until repealed by regulation.

The Third and Fourth Schedules to the repealed Act shall,
notwithstanding the repeal of that Act, remain in force and shall be
deemed to be regulations made under section 15 of this Act until
repealed by regulation.

Any proclamation issued under any law repealed by this Act and in
force at the commencement of this Act shall remain in force until
repealed by regulation.

Notices

(1)

(2)

3)

The Minister may by notice in the Gazette from time to time amend or
add to the provisions of the Schedules to this Act.
[Sub-s. (1) amended by ss. 46 and 47 of Act 97 of 1986.]

Any such notice may prescribe different provisions in respect of
different types of companies.
[Sub-s. (2) amended by s. 47 of Act 97 of 1986.]

The provisions of any such notice amending or adding to-



(a) Table A or B contained in Schedule 1 shall not apply in relation
to any company in respect of which the provisions of the Table
in question applied immediately before the date on which the
notice took effect;

[Para. (a) amended by s. 47 of Act 97 of 1986.]

(b) Schedule 4 shall not apply in respect of any financial year of
any company which ended prior to the said date.
[Sub-s. (3) amended by s. 47 of Act 97 of 1986.]

Standing Advisory Committee (s 18)

18. Standing Advisory Committee.

(1)

3)

(4)

®)

(a) The Minister shall appoint a standing advisory committee on
company law consisting of a judge, a retired judge or a senior
advocate of the Supreme Court of South Africa as chairman,
and such ex officio and other members as he may from time to
time determine: Provided that the Minister shall consult the
Minister of Justice before he so appoints a judge or retired
judge.

[Para. (a) substituted by s. 1 of Act 63 of 1988.]

(b) A member of the standing advisory committee shall hold office
for such period as the Minister may direct and shall be eligible
for reappointment upon the expiration of the period of his
office.

The standing advisory committee shall as to witnesses and their
evidence have the powers of a commission duly appointed under the
Commissions Act, 1947 (Act 8 of 1947).

The standing advisory committee may from time to time make
recommendations to the Minister in regard to any amendments to this
Act which may appear to it to be advisable and shall advise the
Minister on any matter referred to it by the Minister.

(@) The standing advisory committee shall constitute and maintain
at all times such standing subcommittees on accounting, legal
and other practices as the Minister may from time to time
determine.

[Para. (a) substituted by s. 38 of Act 55 of 1989.]

(b) The standing advisory committee shall appoint as members of
the standing sub-committees such of its members and such
other persons and for such periods of office, as it may from
time to time determine.

The standing advisory committee may call to its assistance such
person or persons as it may deem necessary to assist it or to
investigate matters relating to company law.

The Registrar shall be responsible for the administration of the
standing advisory committee and the standing sub-committees.
[Date of commencement of s. 18: 13 July 1973.]



CHAPTER I

TYPES AND FORMS OF COMPANIES, CONVERSIONS AND LIMITATIONS ON

19.

20.

PARTNERSHIPS AND ASSOCIATIONS (ss 19-31)

Types of companies.

(1)

(2)

3)

Two types of companies may be formed and incorporated under this
Act, namely:

(a) a company having a share capital; or

(b) a company not having a share capital and having the liability of
its members limited by the memorandum of association (in this
Act termed 'a company limited by guarantee").

A company having a share capital may be either a public company or
a private company having shares of par value or shares of no par
value.

All  companies limited by guarantee, including such existing
companies, shall be deemed to be public companies for the purposes
of this Act.

Meaning of 'private company' and cessation of its privileges.

(1)

(2)

(4)

In this Act the expression 'private company' means a company having
a share capital and which by its articles-

(a) restricts the right to transfer its shares; and

(b) limits the number of its members (exclusive of persons who
are in the employment of the company and of persons who
having been formerly in the employment of the company were,
while in such employment, and have continued after the
termination of such employment to be, members of the
company) to fifty; and

(c) prohibits any offer to the public for the subscription of any
shares or debentures of the company.

Where two or more persons hold one or more shares of a company
jointly they shall, for the purposes of this section, be treated as a
single member.

No private company shall alter its articles in such manner that they no
longer include all of the provisions referred to in subsection (1) unless
it is at the same time converted into a public company.

If a private company fails to comply with the provisions of its articles
referred to in subsection (1), while they are included in the articles, it
shall forthwith become subject to the provisions of sections 302 (4),
303 and 304 (1) as if it were a public company: Provided that the
Court, on being satisfied that the failure to comply with the provisions
was unintentional or due to some other sufficient cause or that on
other grounds it is just and equitable to grant relief, may, on the
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application of the company or any other person interested and on
such terms and conditions as seem to the Court just and expedient,
order that the company may be relieved of such consequences as
aforesaid.

Incorporation of associations not for gain.

(1)

(2)

3)

Any association-

(@)

(b)

(c)

(d)

(e)

formed or to be formed for any lawful purpose;

having the main object of promoting religion, arts, sciences,
education, charity, recreation, or any other cultural or social
activity or communal or group interests;

which intends to apply its profits (if any) or other income in
promoting its said main object;

which prohibits the payment of any dividend to its members;
and

which complies with the requirements of this section in respect
to its formation and registration, may be incorporated as a
company limited by guarantee.

The memorandum of such association shall comply with the
requirements of this Act and shall, in addition, contain the following
provisions:

(@)

The income and property of the association whencesoever
derived shall be applied solely towards the promotion of its
main object, and no portion thereof shall be paid or transferred,
directly or indirectly, by way of dividend, bonus, or otherwise
howsoever, to the members of the association or to its holding
company or subsidiary: Provided that nothing herein contained
shall prevent the payment in good faith of reasonable
remuneration to any officer or servant of the association or to
any member thereof in return for any services actually
rendered to the association.

[Para. (a) amended by s. 4 of Act 59 of 1978.]

Upon its winding-up, deregistration or dissolution the assets of
the association remaining after the satisfaction of all its
liabilities shall be given or transferred to some other
association or institution or associations or institutions having
objects similar to its main object, to be determined by the
members of the association at or before the time of its
dissolution or, failing such determination, by the Court.

The provisions of section 49 (1) (c) of this Act shall not apply to any
such association.
[Sub-s. (3) substituted by s. 3 of Act 31 of 1986.]



(4) Existing associations incorporated under section 21 of the repealed
Act shall be deemed to have been formed and incorporated under this
section.

21A. Incorporation of certain branches of foreign companies and
associations not for gain.

(1) Notwithstanding anything to the contrary in this Act contained, a
branch, established in the Republic, of-

(a) a company or other association of persons, incorporated
outside the Republic; or

(b) an association of persons which is not incorporated and has its
head office in a foreign country,

may be incorporated under section 21 if-

(i) the main object in the Republic of that branch corresponds with
the main object of the company or association concerned;

(i) the said branch complies with the requirements of section 21;
and

(iii) the whole of the business and all the property, rights and
obligations in the Republic of the company or association
concerned will, on incorporation under section 21 of the said
branch, be transferred in due form to, vest in and be binding
upon the company so incorporated.

(2) Notwithstanding anything to the contrary contained in any law-

(a) no transfer or stamp duty shall be payable in respect of the
transfer of property contemplated in subsection (1) (iii); and

(b) any licence, exemption, permit, certificate or authority held in
terms of any law by the company or association concerned in
respect of its business or property in the Republic, shall with
effect from the date of incorporation of the branch concerned
as a company by virtue of the provisions of subsection (1), for
the purposes of any such law be deemed to be held by the
company so incorporated in respect of that business or
property.

(3) The provisions of this Act with regard to external companies shall not
apply in the case of an external company a branch of which has been
incorporated as a company by virtue of subsection (1).

[S. 21A inserted by s. 5 of Act 83 of 1981.]

Conversion of One Type or Form of Company into Another Type or Form of
Company (ss 22-29)

22. Conversion of a public company, having a share capital into a private
company, and vice versa.



23.

24,

25.

26.

(1) With the sanction of a special resolution and upon compliance with the
requirements of sections 20 and 26 and with the other requirements of
this Act in respect of private companies, a public company having a
share capital may convert itself into a private company having a share
capital.

(2) With the sanction of a special resolution and upon compliance with the
other requirements of this Act in respect of public companies, a private
company having a share capital may convert itself into a public
company having a share capital.

Conversion of a company into an incorporated association not for gain,
or into a company limited by guarantee.

With the sanction of a special resolution and upon compliance with the
requirements of section 26 and the other requirements of this Act in respect of
associations not for gain and companies limited by guarantee, any company
may convert itself into an association not for gain under section 21 of this Act
or into a company limited by guarantee: Provided that a company having a
share capital may only so convert itself if its share capital is cancelled.

Conversion of a company limited by guarantee into a company having a
share capital.

With the sanction of a special resolution and upon compliance with the
requirements of section 26 and the other requirements of this Act in respect of
companies having a share capital, a company limited by guarantee (excluding
an association not for gain under section 21, but including an existing
company limited by guarantee having a share capital), may convert itself into
a company having a share capital.

Conversion of unlimited company.

(1) An unlimited company within the meaning of the repealed Act, in
existence at the commencement of this Act, may with the sanction of a
special resolution and upon compliance with the requirements of
section 26 and the other requirements of this Act, convert itself into
any type or form of company provided for by this Act, but such
conversion shall not affect the liability of its members in respect of any
debts, liabilities or obligations incurred or contracts entered into by,
with or on behalf of the company before the conversion.

(2) Until such conversion has taken place the provisions of the repealed
Act shall continue to apply to such unlimited company as if that Act
had not been repealed.

(3) If after one year from the date of commencement of this section any
such unlimited company which is a private company, has not
converted itself as provided for in this section, it shall be obliged
thereafter to comply with the provisions of section 302 (4) as to the
lodging of its annual financial statements with the Registrar, as if it
were a public company having shares of par value or shares of no par
value, as the case may be.

Notice of intended conversion of company.
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28.

29.

(1)

(2)

Any company intending to convert itself into another type or form of
company shall not less than three weeks before the date of the
meeting convened for the purpose of passing the required special
resolution, give notice in the Gazette of such intention, specifying the
particulars of the proposed conversion and the date and place of the
meeting: Provided that this subsection shall not apply to any private
company having a share capital intending to convert itself into a public
company having a share capital.

If any company intending to convert itself into another type or form of
company is a public company having a share capital, it shall, in
addition, send the notice referred to in subsection (1) to every creditor
of the company by registered post not less than three weeks before
the date of the meeting.

Contents and form of articles on conversion.

When the articles of any company are to be altered for the purpose of
converting the company into another type or form of company under section
22, 24 or 25, the provisions of sections 59 (2) and 60 (1) as to the contents
and form of articles shall apply mutatis mutandis to the articles of the said
company.

Amendment of certificate of incorporation of converted company and
when conversion effective.

(1)

(2)

3)

The Registrar shall, on the registration of the special resolution
concerned, upon payment of the prescribed fee and upon being
satisfied that the requirements of this Act have been complied with,
register any conversion in the register of companies and shall issue an
amended certificate of incorporation, stating the date of the first
registration of the company, its former name, the name as altered and
the nature of the conversion.

Any such conversion shall take effect as from the date of the amended
certificate of incorporation issued under subsection (1).

The Registrar shall give notice in the Gazette of the conversion of a
company into another type or form of company.

Effect of conversion and alteration of other registers.

(1)

The conversion of a company into another type or form of company
under this Act shall not affect the corporate existence of the company
as from the date of its first registration, nor any of its rights, debts,
liabilities, obligations incurred or contracts entered into by, with, or on
its behalf at any time nor render defective any legal proceedings by or
against the company, and any legal proceedings that could have been
continued or commenced by or against it prior to the conversion, may,
notwithstanding such conversion, be continued or commenced against
the company as converted.

If as a result of the conversion of a company into another type or form
of company, any alteration in its name pursuant to the requirements of
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29B.

29C.

this Act is necessary, the alteration shall not be deemed to be a
change of name for the purposes of section 44 (1).

(3) Upon the production by a company of an amended certificate of
incorporation or a certified copy thereof to any registrar or other officer
charged with the maintenance of a register under any Act, and on
compliance with the requirements of such registrar or officer as to the
form of application, if any, and the payment of any prescribed fee,
such registrar or other officer shall make in his register all such
alterations as are necessary by reason of the conversion of the
company into another type or form of company.

Conversion of Companies and Close Corporations (ss 29A-29D)
[Heading inserted by s. 3 (1) of Act 70 of 1984.]

Meaning of ‘close corporation’.

In sections 29B, 29C and 29D 'close corporation' means a corporation as
defined in section 1 of the Close Corporations Act, 1984.
[S. 29A inserted by s. 3 (1) of Act 70 of 1984.]

Cancellation of registration of memorandum and articles by Registrar
upon conversion of company into close corporation.

When a company is converted into a close corporation in terms of the Close
Corporations Act, 1984, the Registrar shall, simultaneously with the
registration of the founding statement of the close corporation by the
Registrar of Close Corporations in terms of the said Act, cancel the
registration of the memorandum and articles of association of the company
concerned.

[S. 29B inserted by s. 3 (1) of Act 70 of 1984.]

Conversion of close corporation into company.

(1) A close corporation may, with the written consent of all its members,
be converted into a company, provided that every member of the
close corporation becomes a member of such company.

(2) A close corporation to be converted into a company as contemplated
in subsection (1) may, subject to the provisions of this section, apply
to be incorporated as a company under Chapter IV of this Act.

(3) If an application referred to in subsection (2) complies with the
provisions of the said Chapter IV and of subsection (4)-

(a) the Registrar shall register the memorandum and articles in
accordance with the provisions of section 63; and

(b) the Registrar shall satisfy himself that simultaneously with such
registration, the registration of the founding statement of the
close corporation concerned is cancelled in accordance with
the provisions of the Close Corporations Act, 1984.

4) (a An application referred to in subsection (2) shall be
accompanied by-



)

(i) a statement of the paid-up share capital (if any) for an
amount not greater than the excess of the fair value of
the assets to be acquired by the company, over the
liabilities to be assumed by the company by reason of
the conversion: Provided that the company may treat
any portion of such excess not reflected as paid-up
share capital, as distributable reserves; and

(ii) a statement by the close corporation's accounting
officer, based on the performance of his duties under
the Close Corporations Act, 1984, that he is not aware
of any contravention of the said Act by the close
corporation or its members or of any circumstances
which may render the members of the close
corporation together with the close corporation jointly
and severally liable for the corporation's debts.

(b) The shares or the nominal value of the shares to be held in the
company by the members individually need not necessarily be
in proportion to the members' interests as stated in the
founding statement of the close corporation concerned.

The Registrar shall give notice in the Gazette of the conversion of a
close corporation into a company.
[S. 29C inserted by s. 3 (1) of Act 70 of 1984.]

29D. Effect of conversion of close corporation into a company.

(1)

(2)

(a) On the registration of a company converted from a close
corporation, all the assets, liabilities, rights and obligations of
the corporation shall vest in the company.

(b) Any legal proceedings instituted before the registration by or
against the corporation, may be continued by or against the
company, and any other thing done by or in respect of the
corporation, shall be deemed to have been done by or in
respect of the company.

(c) The juristic person which existed as a close corporation before
the conversion shall notwithstanding the conversion continue
to exist as a juristic person, but in the form of a company.

[Para. (c) added by s. 2 (1) of Act 63 of 1988.]

Upon the production by a company which has been converted from a
close corporation of a certificate of incorporation referred to in section
64 to any registrar or other officer charged with the maintenance of a
register under any law, and on compliance with the requirements of
such registrar or officer as to the form of application (if any) and the
payment of any required fee, such registrar or other officer shall make
in his register all such alterations as are necessary by reason of the
change effected by the conversion of the close corporation into a
company: Provided that no transfer or stamp duty shall be payable in
respect of such alterations in a register.

[S. 29D inserted by s. 3 (1) of Act 70 of 1984 ]
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31.

Limitations on Partnerships and Associations for Gain (ss 30-31)

Prohibition of associations or partnerships exceeding twenty members,
and exemption.

(1) No company, association, syndicate or partnership consisting of more
than twenty persons shall be permitted or formed in the Republic for
the purpose of carrying on any business that has for its object the
acquisition of gain by the company, association, syndicate or
partnership, or by the individual members thereof, unless it is
registered as a company under this Act, or is formed in pursuance of
some other law or was before the thirty-first day of May, 1962, formed
in pursuance of Letters Patent or Royal Charter.

(2) The provisions of subsection (1) shall not apply with reference to the
formation by persons qualified to carry on any organized professions
which are designated by the Minister by notice in the Gazette, of any
association, syndicate or partnership for the purpose of carrying on
such professions and/or any combinations of such professions.

Unregistered associations carrying on business for gain not to be
corporate bodies.

No association of persons formed after the thirty-first day of December, 1939,
for the purpose of carrying on any business that has for its object the
acquisition of gain by the association or by the individual members thereof,
shall be a body corporate, unless it is registered as a company under this Act
or is formed in pursuance of some other law or was before the thirty-first day
of May, 1962, formed in pursuance of Letters Patent or Royal Charter.

CHAPTER IV

FORMATION, OBJECTS, CAPACITY, POWERS, NAMES, REGISTRATION AND

32

33.

INCORPORATION OF COMPANIES, MATTERS INCIDENTAL THERETO AND

DEREGISTRATION (ss 32-73D)
Formation, Objects and Powers (ss 32-40)
Mode of forming company.

Any seven or more persons or, where the company to be formed is a private
company, any two or more persons associated for any lawful purpose or,
where the company to be formed is to be a private company with a single
member, any one person for any lawful purpose, may form a company having
a share capital or a company limited by guarantee and secure its
incorporation by complying with the requirements of this Act in respect of the
registration of the memorandum and articles.

Capacity, main object and ancillary objects of company.
(1) Any company formed in pursuance of section 32 shall have the

capacity determined by the main object stated in its memorandum and
there shall be included in its capacity unlimited objects ancillary to the
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35.

36.

37.

said main object except such specific ancillary objects as are
expressly excluded in its memorandum.

(2) If the main business actually carried on at any time by a company
referred to in subsection (1) falls within the capacity of the company by
virtue only of an object ancillary to the main object stated in its
memorandum, such main business shall be deemed to be the main
object of that company for the purposes of the said subsection.

(3) Notwithstanding anything contained in the memorandum of any
existing company, the main business which it actually carries on at the
commencement of this section, shall be deemed to be its main object.

Powers of company.

Subject to any limitation imposed by this Act, every company shall have
plenary powers, including the common powers stated in Schedule 2 to this
Act, to enable it to realize its main and ancillary objects, except such specific
powers as are expressly excluded or qualified in its memorandum.

Power as to pre-incorporation contracts.

Any contract made in writing by a person professing to act as agent or trustee
for a company not yet incorporated shall be capable of being ratified or
adopted by or otherwise made binding upon and enforceable by such
company after it has been duly incorporated as if it had been duly
incorporated at the time when the contract was made and such contract had
been made without its authority: Provided that the memorandum on its
registration contains as an object of such company the ratification or adoption
of or the acquisition of rights and obligations in respect of such contract, and
that two copies of such contract, one of which shall be certified by a notary
public, have been lodged with the Registrar together with the lodgment for
registration of the memorandum and articles of the company.

Acts ultra vires the company not void.

No act of a company shall be void by reason only of the fact that the company
was without capacity or power so to act or because the directors had no
authority to perform that act on behalf of the company by reason only of the
said fact and, except as between the company and its members or directors,
or as between its members and its directors, neither the company nor any
other person may in any legal proceedings assert or rely upon any such lack
of capacity or power or authority.

Loans made and security provided by a subsidiary.-

(i) any funds of a company were employed directly or
indirectly (whether through the instrumentality of its
subsidiary or otherwise) in a loan to any company
which is its holding company or which is a subsidiary of
that holding company but not a subsidiary of itself; or



(i) a company directly or indirectly (whether through the
instrumentality of its subsidiary or otherwise) provided
any security to another person in connection with an
obligation of any company which is its holding company
or which is a subsidiary of that holding company but not
a subsidiary of itself,

particulars of that loan or security, as the case may be, shall be stated in the
annual financial statements of the company for every year during which such
loan or security was in operation.

(b)

(b)

@ (@

(b)

The provisions of paragraph (a) shall not apply in respect of
loans made or security provided bona fide in the ordinary
course of the business of a company actually and regularly
carrying on a business a substantial part of which is the
making of loans or the provision of security, as the case may
be.

Any director or officer of a company who fails to take all
reasonable steps to secure compliance with the provisions of
subsection (1) shall be guilty of an offence.

In any prosecution against any director or officer of a company
under paragraph (a), the defence referred to in section 284 (4)
(b) shall, mutatis mutandis, be available to him.

Any director or officer of a company who authorizes or permits
or is a party to the making of any loan or the provision of any
security contemplated in subsection (1) (a), shall be liable to
the company for any damage directly arising from the making
of such loan or the provision of such security on terms or
conditions which, at the time of the making of such loan or the
provision of such security, were not fair to the company or
failed to provide reasonable protection for its business
interests: Provided that a director or officer who has paid any
amount as damages by virtue of the provisions of this
paragraph may recover such part of that amount as the Court
considers equitable, from any other director or officer who is in
terms of this paragraph also liable to the company for the
same damage.

For the purposes of paragraph (a), 'director or officer' of a
company shall include any director or officer of a holding
company of such company, and for the purposes of recovery
of such damages as are contemplated in the said paragraph
(a) the provisions of sections 266, 267 and 268 shall mutatis
mutandis apply as if a director or officer or past director or
officer of such holding company was a director or officer or
past director or officer of such company, respectively.

In enquiring, for the purposes of paragraph (a), whether or not
any terms or conditions were fair to the company or failed to
provide reasonable protection for its business interests, regard



(4)

38.

(d)

shall be had, without prejudice to the generality of the enquiry,

to-

(i) whether, in view of the financial position of the parties,
the loan should have been made or the security should
have been provided at all;

(i) in the case of a loan, whether security has been or

should in the circumstances have been provided
therefor, and whether any security provided therefor is
adequate;

(iii) the consideration for the loan or security, including any
interest or other benefit received therefor;

(iv) the term of the loan or security; and

(v) the manner of repayment of the loan or discharge of
the security.

The provisions of this subsection shall not derogate from any other
rule of law relating to the liability of a director or officer of a company.

For the purposes of this section-

(a)
(b)

(c)

'funds' includes money, shares, debentures or any other property;

'loan' includes any credit extended by a company, if the debt
concerned is not payable or being paid in accordance with the normal
business practice of the company in respect of the payment to it of
other debts of the same kind;

'security’ includes a guarantee.

The provisions of this section shall not apply to anything done by a
company with the consent of all its members.
[S. 37 amended by s. 2 of Act 76 of 1974 and substituted by s. 3 (1)
of Act 64 of 1977.]

No financial assistance to purchase shares of company or holding
company.

(1)

(2)

No company shall give, whether directly or indirectly, and whether by
means of a loan, guarantee, the provision of security or otherwise, any
financial assistance for the purpose of or in connection with a
purchase or subscription made or to be made by any person of or for
any shares of the company, or where the company is a subsidiary
company, of its holding company.

The provisions of subsection (1) shall not be construed as prohibiting-

(a) the lending of money in the ordinary course of its business by
a company whose main business is the lending of money; or



(d)

the provision by a company, in accordance with any scheme
for the time being in force, of money for the subscription for or
purchase of shares of the company or its holding company by
trustees to be held by or for the benefit of employees of the
company, including any director holding a salaried employment
or office in the company; or

the making by a company of loans to persons, other than
directors, bona fide in the employment of the company with a
view to enabling those persons to purchase or subscribe for
shares of the company or its holding company to be held by
themselves as owners; or

the provision of financial assistance for the acquisition of
shares in a company by the company or its subsidiary in
accordance with the provisions of section 85 for the acquisition
of such shares.

[Para. (d) added by s. 3 of Act 37 of 1999.]

Any company which contravenes the provisions of this section,
and every director or officer of such company, shall be guilty of
an offence.

For the purpose of this subsection 'director’, in relation to a
company, includes any person who at the time of the alleged
contravention was a director of the company.

It shall be a defence in any proceedings under this section
against any director or officer of a company if it is proved that
the accused was not a party to the contravention.

39. Company not to be a member of its holding company.

(1)

Save as is provided in subsection (2), if shares in a company are
acquired in accordance with section 89 by its subsidiary, for so long as
such shares are held by the subsidiary-

(@)

(b)

no voting rights attaching to such shares may be exercised,;
and

the percentage of votes able to be cast at any meeting of
shareholders shall be reduced by the number of shares held
by the subsidiary:

Provided that this subsection shall not apply where the shares are acquired in
a subsidiary of the holding company which is also a subsidiary of the
acquiring company.

[Sub-s. (1) substituted by s. 4 (a) of Act 37 of 1999.]

(2)

The provisions of subsection (1) shall not apply in relation to a
subsidiary acting in a representative capacity or as a trustee, unless
the holding company or a subsidiary thereof is beneficially interested
under the trust and is not so interested only by way of security for the
purposes of a transaction entered into by it in the ordinary course of a
business which includes the lending of money.
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43,

[Sub-s. (3) amended by s. 3 of Act 76 of 1974 and deleted by s. 4 (b) of Act
37 of 1999.]

[Sub-s. (4) deleted by s. 4 (b) of Act 37 of 1999]

In relation to a company limited by guarantee which is a holding
company, the reference in this section to shares of a company, shall
be construed as including a reference to the interest of its members as
such, whatever the form of that interest.

No division into interests, rights to profits or shares in guarantee
companies.

(1)

(2)

In the case of a company limited by guarantee, every provision in the
memorandum or articles or in any resolution of the company
purporting to give any person a right to participate in the divisible
profits of the company otherwise than as a member shall be void.

Any provision in the memorandum or articles or in any resolution of a
company limited by guarantee, purporting to divide the undertaking of
the company into shares or interests shall be void.

Names of Companies (ss 41-51)

Names of companies not to be undesirable.

No memorandum containing a name for a company to be incorporated shall
be registered if in the opinion of the Registrar the name is undesirable.

Reservation of name.

(1)

(2)

Subject to the provisions of section 41, the Registrar shall, on written
application on the prescribed form and on payment of the prescribed
fee for each such written application form lodged, reserve a name
(approved by the Registrar) or literal translation into not more than one
other official language of the Republic of a name of a company or a
shortened form of the name or name so translated of a company,
pending the registration of a memorandum or a change of name by
that company or the registration of another form of the name or
translated name.

[Sub-s. (1) substituted by s. 6 of Act 83 of 1981, by s. 2 of

Act 35 of 1998 and by s. 2 of Act 39 of 2002.]

Such reservation shall be for a period not exceeding two months or
such extended period, not exceeding in all three months, as the
Registrar, upon payment of the prescribed fee, may in the special
circumstances of any case allow.

Registration of translation and shortened form of name or defensive

name.



44,

(2)

The memorandum of any company to be incorporated may contain a
literal translation into not more than one other official language of the
Republic of the company's name and one shortened form of that
name or the name so translated (hereinafter in this Chapter referred to
as the translated name), and any company may, on the prescribed
form and on payment of the prescribed fee, apply to the Registrar for
the registration of such translated name and shortened form of its
name or translated name, if in each case the translated name and
shortened form of the name or translated name concerned is not in
the opinion of the Registrar undesirable.

[Sub-s. (1) substituted by s. 7 (a) of Act 83 of 1981 and by s. 3 of Act 35 of
1998.]

Any person may on application on the prescribed form and on
payment of the prescribed fee apply to the Registrar-

(a) to register any name as a defensive name; or
(b) to renew the registration of a name as a defensive name,

which is not in the opinion of the Registrar undesirable and in respect of
which he has furnished proof, to the satisfaction of the Registrar, that he has
a direct and material interest.

(2A)

3)

[Sub-s. (2) substituted by s. 2 of Act 84 of 1980.]

If the Registrar grants any application referred to in subsection (2) he
shall register the name in question as a defensive name for a period
not exceeding two years or renew the registration of the name in
question as a defensive name for a period not exceeding two years,
as the case may be.

[Sub-s. (2A) inserted by s. 2 of Act 84 of 1980 and substituted by s. 3 of Act
63 of 1988.]

The Registrar shall register such translated name or shortened form of
the name or translated name of the company concerned or such
defensive name and, where registration is effected pursuant to an
application under subsection (1) or (2), the Registrar shall give notice
thereof in the Gazette.

[Sub-s. (3) substituted by s. 7 (b) of Act 83 of 1981.]

Change of name and effect thereof.

(1)

(a) Any company may by special resolution change its
name to a name which is not, in the opinion of the Registrar,
undesirable.

(b) Where a company changes its name, it shall at the same time,
if the translated name or shortened form of the name or
translated name of the company has been registered under
section 43 (3), and such translated name or shortened form is
no longer applicable to the name of the company as changed,
apply on the prescribed form and on payment of the prescribed
fee-

(i) to change such translated name or shortened form of
the name or translated name to a new translated name
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(4)

®)

or shortened form of the name or translated name
approved by the Registrar; or

(i) to deregister such former translated name or shortened
form of the name or translated name of the company.
[Para. (b) substituted by s. 8 (a) of Act 83 of 1981.]

Where the name, translated name or shortened form of the name or
translated name of a company is changed, the Registrar shall enter
the new name, translated name or shortened form of the name or
translated name in the register in place of the former name, translated
name or shortened form of the name or translated name, issue a
certificate of incorporation altered to meet the circumstances of the
case or a certificate that the new name, translated name or shortened
form of the name or translated name, has been entered in the register
in place of the former name, translated name or shortened form of the
name or translated name and give notice of the change of name,
translated name or shortened form of the name or translated name in
the Gazette.

[Sub-s. (2) substituted by s. 8 (b) of Act 83 of 1981.]

A change of name of a company, shall not affect any rights, debts,
liabilities or obligations of the company, nor render defective any legal
proceedings by or against the company, and any legal proceedings
that could have been continued or commenced by or against it prior to
such change of name, may, notwithstanding such change of name, be
continued or commence by or against the company under its new
name.

Upon the production by a company of an amended certificate of
incorporation or a certificate of the change of the name of such
company or a certified copy thereof to any registrar or other officer
charged with the maintenance of a register under any Act, and on
compliance with the requirements of such registrar or officer as to the
form of application, if any, and the payment of any prescribed fee,
such registrar or other officer shall make in his register all such
alterations as are necessary by reason of the change of the name of
the company.

[Sub-s. (5) deleted by s. 3 of Act 111 of 1976.]

Order to change name.

(1)

If within a period of one year after the registration of any
memorandum, translated name or shortened form of a name or
translated name of a company or after the registration or the renewal
of the registration of a name referred to in section 43 (2) or after the
date of an amended certificate of incorporation or a certificate of
change of name, translated name or shortened form of a name or
translated name referred to in section 44 (2), it appears that the name
contained in the memorandum or the translated name or shortened
form of such name or translated name or the name referred to in
section 43 (2) or the changed name or translated name or the
shortened form of that changed name or translated name referred to
in the last-mentioned certificate is in the opinion of the Registrar



undesirable, he shall within such period order the company concerned
or the person referred to in section 43 (2) to change the name,
translated name or shortened form of the name or translated name
concerned.

(2) If within a period of one year after the registration of any
memorandum, translated name or shortened form of a name or
translated name of a company or a name referred to in section 43 (2)
or after the date of an amended certificate of incorporation or a
certificate of change of name, translated name or shortened form of a
name or translated name referred to in section 44 (2), any person
lodges an objection in writing with the Registrar against the name
contained in the memorandum or the translated name or shortened
form of such name or translated name or the name referred to in
section 43 (2) or the changed name or translated name or the
shortened form of that changed name or translated name referred to
in the last-mentioned certificate, on the grounds that such name,
translated name or shortened form of a name or translated name is
calculated to cause damage to the objector or is undesirable, the
Registrar may, if he is satisfied that the objection is sound, order the
company concerned or the person referred to in section 43 (2) to
change the said name, translated name or shortened form of a name
or translated name.

[Sub-s. (2) substituted by s. 1 (a) of Act 18 of 1990.]

(2A) Within a period of two years after the registration of any
memorandum, translated name or shortened form of a name or
translated name of a company or a name referred to in section 43(2)
or after the date of an amended certificate of incorporation or a
certificate of change of name, translated name or shortened form of a
name or translated name referred to in section 44(2), a person who
has not lodged any relevant objection in terms of subsection (2) may
apply to the Court for an order directing the company concerned or the
person referred to in section 43(2) to change the said name,
translated name or shortened form on the grounds that the said name,
translated name or shortened form is undesirable or is calculated to
cause damage to the applicant, and the Court may on such
application make such order as it deems fit.

[Sub-s. (2A) inserted by s. 1 (b) of Act 18 of 1990.]

(3) If, at any time, the Registrar is of the opinion that the name of a
company, or the translated name or shortened form of a name or
translated name of a company, gives so misleading an indication of
the nature of its activities as to be calculated to deceive the public, he
may order the company concerned to change its name or translated
name or the shortened form of its name or translated name, as the
case may be.

[S. 45 amended by s. 3 of Act 84 of 1980 and substituted by s. 9 of Act 83 of
1981.]

46. Provisions as to order to change name.
(1) An order under section 45 for the change of a name or translated

name of a company or a shortened form of a name or translated name
of a company or a name referred to in section 43 (2) shall be issued
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48.

49.

by the Registrar in writing and sent by registered post to the company
at its registered office or postal address, or to the person referred to in
section 43 (2) at his or her last-known address, and shall require such
company or such person to comply with the order within two months
from the date of its issue.

[Sub-s. (1) substituted by s. 10 of Act 83 of 1981 and by s. 5 of Act 35 of
2001.]

(2) The Registrar may, on good cause shown, extend the said period of
two months for any further period not exceeding two months.

(3) If such company or such person, as the case may be, fails to comply
with any order issued by the Registrar under subsection (1) within the
period or extended period referred to in the said subsection or
subsection (2), or if such company or such person has applied to
Court for relief under section 48 and the Court has upheld the
Registrar's order and such company or such person fails to comply
with that order within two months from the date of the final decision by
the Court, such company or such person shall be guilty of an offence.

Registrar may call for affidavits and shall give reasons for decisions as
to names.

(1) The Registrar may for the purposes of any decision as to any name,
translated name or shortened form of a name or translated name
referred to in section 41, 42, 43, 44 or 45 call for such evidence on
affidavit or otherwise, as he may deem fit.

[Sub-s. (1) substituted by s. 11 of Act 83 of 1981.]

(2) The Registrar shall, upon the request in writing of any person
aggrieved by any decision or order of the Registrar under any section
referred to in subsection (1) and on payment of the prescribed fee,
furnish written reasons for any such decision or order.

Recourse to Court in matters as to names.
Any company or person aggrieved by any decision or order of the Registrar
under section 41, 42, 43, 44 or 45 may, within one month after the date of
such decision or order, apply to the Court for relief, and the Court shall have
power to consider the merits of any such matter, to receive further evidence
and to make any order it deems fit.

[S. 48 substituted by s. 2 of Act 18 of 1990.]
Formal requirements as to names of companies.
(1) Subject to the provisions of this section-

(a) the name of a public company having a share capital shall
include, as its last word, the word 'Limited";

(b) the name of a private company having a share capital shall
include as its last two words, the words '(Proprietary) Limited";

(c) the name of a company limited by guarantee shall include-



(2)

®)

(i) the word 'Limited' as its last word; and

(i) the statement '(Limited by Guarantee)' subjoined to the
said name.

There shall be included in the name of any external company, the
memorandum of which has been registered under this Act, the
statement 'Incorporated in ... (stating the name of the foreign country
concerned)' subjoined to the said name: Provided that if the external
company is a body corporate which by the laws of the foreign country
concerned is required to subjoint the abbreviation CC of [sic] BK, in
capital letters, to the name under which it is registered, the statement
‘Incorporated in ...... (stating the name of the foreign country
concerned) - external company under section 322' shall be subjointed
to the said name.

[Sub-s. (2) amended by Proclamation R57 of 31 March 1994.]

The name of an association not for gain incorporated under this Act
shall not include the word and statement referred to in subsection (1)
(c) but the statement 'Association incorporated under section 21' shall
be included in and be subjoined to the said name: Provided that an
association not for gain incorporated under this Act before the
commencement of the Companies Amendment Act, 1980, may
instead of the said statement include in and subjoin to its name the
statement 'Incorporated association not for gain".

[Sub-s. (3) substituted by s. 4 of Act 84 of 1980.]

The name of a private company having a share capital and the
memorandum of which contains the provision referred to in section 53
(b), shall not include the words referred to in subsection (1) (b), but
shall include the word 'Incorporated’, as its last word, in the said
name.

If a company is being wound up by the Court or voluntarily or is under
judicial management, the statement 'In Liquidation' 'In Voluntary
Liquidation', or 'Under Judicial Management', as the case may be,
shall be included in and be subjoined to the name of the company
concerned and if the winding-up order or judicial management order is
discharged, or the voluntary winding-up ceases, the said statement
shall be omitted from the name of such company.

The addition to or omission from the name of any company of the
words or statements prescribed by this section as a result of-

(a) the conversion of a company into another type or form of
company; or

(b) the insertion in or deletion from the memorandum of a private
company of the provision referred to in section 53 (b); or

(c) the discharge of a winding-up order or judicial management
order or the cessation of voluntary winding-up,
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shall not be deemed to be a change of name for the purposes of section 44
(1): Provided that subsections (2), (3) and (4) of that section shall apply in the
case of such addition or omission as if it were a change of name.

(7)

(8)

(9)

If a company is being wound up by the Court or voluntarily, or is
placed under judicial management, the Registrar shall, on receipt of a
copy of the relevant order of Court or on registration of a special
resolution for the voluntary winding-up of the company in terms of
section 349, alter the register to include in and subjoin to the name of
the company concerned the statement 'In Liquidation', 'In Voluntary
Liquidation' or 'Under Judicial Management', as the case may be, and
if the winding-up order or judicial management order is discharged, or
the winding-up ceases, the Registrar shall likewise on receipt of a
copy of the relevant order of Court, alter the register to omit the said
statement from the name of the company concerned.

[Sub-s. (7) substituted by s. 4 (a) of Act 70 of 1984.]

If any company fails to comply with any provision of subsection (1),
(2), (3), (4), (5) or (6) or in any way uses a name in contravention of
any such provision, it shall be guilty of an offence.

[Sub-s. (9) deleted by s. 4 (b) of Act 70 of 1984.]

Use and publication of name by company.

(1)

Every company-

(a) shall display its name on the outside of its registered office and
every office or place in which its business is carried on, in a
conspicuous position and in characters easily legible;

(b) shall have its name engraved in legible characters on its seal
(if any);

(c) shall have its name and registration number mentioned in
legible characters in all notices and other official publications of
the company, including notices or other official publications in
electronic format, and in all bills of exchange, promissory
notes, endorsements, cheques, and orders for money or goods
purporting to be signed by or on behalf of the company and in
all letters, delivery notes, invoices, receipts, and letters of
credit of the company:

[Para. (c) substituted by s. 1 of Act 29 of 1985 and by s. 6 of Act 35
of 2001.]

Provided that for the purposes of this subsection-

(i) the abbreviations 'Ltd.' or 'Bpk.", 'Pty.' or 'Edms.", 'Inc." or 'Ing.’,
'Co." or 'Mpy.', and '& may be used for the words 'Limited' or
'‘Beperk’, 'Proprietary' or 'Eiendoms', 'Incorporated' or 'Ingelyf,
'Company' or 'Maatskappy' and 'and' or 'en', respectively, in a
company's name; and



51.

52.

3)

(4)

(i) no company shall use the shortened form of its name or
translated name unless it is used in conjunction with its name
or translated name.

[Para. (ii) substituted by s. 12 (a) of Act 83 of 1981.]

If a translated name of a company has been registered, the use of that
translated name, and if the name of a company consists of or contains
words in one of the official languages of the Republic, the use of a
name consisting of or containing a literal translation of such words into
not more than one other official language, shall be deemed to be
sufficient compliance with the requirements of this section.

[Sub-s. (2) substituted by s. 12 (b) of Act 83 of 1981 and by s. 4 of Act 35 of
1998.]

If any director or officer of a company or any person on its behalf-

(a) uses or authorizes the use of any seal purporting to be a
seal of the company whereon its name is not so engraved as
aforesaid; or

(b) issues or authorizes the issue of any notice or other official
publication of the company, or signs or authorizes to be signed
on behalf of the company any bill of exchange, promissory
note, endorsement, cheque or order for money or goods,
wherein its name is not mentioned in manner aforesaid; or

(c) issues or authorizes the issue of any letter, delivery note,
invoice, receipt or letter of credit of the company wherein its
name is not mentioned in manner aforesaid,

he shall be guilty of an offence and shall further be liable to the holder
of the bill of exchange, promissory note, cheque or order for money or
goods for the amount thereof unless it is duly paid by the company.

If any company fails to comply with the requirements of subsection (1),
it shall be guilty of an offence.

Improper use of word ‘Limited’ or 'Incorporated’ an offence.

Any person or persons trading or carrying on business under a name or title
of which the word 'Limited' or 'Incorporated' is the last word, shall, unless duly
incorporated under this Act or any other law, be guilty of an offence.

Memorandum of Association (ss 52-54)

Requirements for memorandum of association.

(1)

The memorandum of a company shall state the purpose, referred to in
section 32, for which it is to be formed and incorporated, describing
the main business which the company is to carry on or, in the case of
an association not for gain, the main object it is to promote, and in
addition thereto-

(a) the name of the company;
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(b) the main object of the company, referred to in section 33 (1),
stating the general nature of the main business which it is
contemplated the company will be entitled to carry on or the
main object which an association not for gain will be entitled to
promote;

(c) (i) the specific ancillary objects, referred to in section 33
(1), if any, which are excluded from the unlimited
ancillary objects of the company; and

(ii) the specific powers or part of any powers of the
company, referred to in section 34, if any, which are
excluded from the plenary powers or the powers set out
in Schedule 2.

(2) If the company is to have a share capital, the memorandum shall
state-

(a) (i) the amount of the share capital with which it is proposed
to be registered and the division thereof into shares of a
fixed amount; or

(i) the number of shares if the company is to have shares of
no par value;

(b) the number of shares which each subscriber undertakes to
take up, stated in words opposite his name: Provided that no
subscriber may take less than one share.

(3) If the company is to be a company limited by guarantee, the
memorandum shall state-

(a) that the liability of the members is limited to the amount
referred to in subparagraph (b); and

(b) that each member undertakes to contribute to the assets of the
company in the event of its being wound up while he is a
member or within one year afterwards, for payment of the
debts and liabilities of the company contracted before he
ceases to be a member, and of the costs, charges and
expenses of the winding-up, and for adjustment of the rights of
the contributories among themselves, such amount as may be
required, not exceeding a specified amount but not less than
one rand.

Memorandum may contain special conditions and may provide for
unlimited liability of directors.

The memorandum of a company may, in addition to the requirements of
section 52 -

(a) contain any special conditions which shall apply to the company, and
the requirements, if any, additional to those prescribed in this Act for
the alteration of such conditions;
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55.

56.

(b)

in the case of a private company, provide that the directors and past
directors shall be liable jointly and severally, together with the
company, for such debts and liabilities of the company as are or were
contracted during their periods of office, in which case the said
directors and past directors shall be so liable.

Form and signing of memorandum.

(1)
(@)

The memorandum shall be and be completed in the form prescribed.

The memorandum of a public company shall be signed by not less
than seven subscribers and of a private company by one or more
subscribers, stating their full names, occupations and residential,
business and postal addresses, and each subscriber shall sign the
memorandum in the presence of at least one witness who shall attest
the signature and state his residential, business and postal address.

Alteration of Memorandum (ss 55-58)

Alteration of memorandum to objects and powers.

(1)

(@)

Subject to the provisions of section 53 (a), a company may by special
resolution make additions to or alter the provisions of its memorandum
with respect to the objects and powers of the company.

[Sub-s. (1) substituted by s. 4 of Act 111 of 1976.]

An existing company may by special resolution alter its memorandum
with respect to the objects and powers of the company so as to bring it
into conformity with the provisions of this Act.

Alteration of memorandum as to special conditions and other
provisions.

(1)

(4)

®)

Subject to the provisions of subsection (3) and unless prohibited by
the condition itself, a special condition contained in the memorandum
may be altered by special resolution or in the manner prescribed in
any such special condition.

Any private company may at any time by special resolution and with
the written consent of each person being then a director of the
company, incorporate in its memorandum the provision referred to in
section 53 (b).

A private company may by special resolution alter or remove the
provision referred to in section 53 (b) and contained in its
memorandum provided the alteration or removal is confirmed by the
Court if it is satisfied that such alteration or removal would be just and
equitable.

Any other provision of the memorandum of a company may be altered
by special resolution.

Nothing in this section shall authorize any alteration of a memorandum
constituting a variation or abrogation of the special rights of any class



of members, save and except that such rights may be altered or
abrogated in the manner prescribed in the memorandum for such
variation or abrogation.

57. Substitution of memorandum in other language.

A company may, by special resolution, substitute for its existing memorandum
in any of the official languages of the Republic, a translation thereof in
another official language: Provided that the memorandum in the original
language shall be decisive in the construction of the memorandum so
substituted therefor.

[S. 57 substituted by s. 5 of Act 35 of 1998.]

58. Lodgment of altered memorandum.

(1)

(2)

The Registrar may in writing request any company which has lodged
with him a special resolution altering its memorandum, to lodge with
him, within fourteen days after the date of the request, a copy of the
memorandum as so altered.

Any company which fails to comply with any request under subsection
(1), shall be guilty of an offence.

Articles of Association (ss 59-62)

59. Companies to have articles of association.

(1)

(2)

There shall be registered with the memorandum of a company,
articles of association, prescribing articles for the company.

The articles of a company having a share capital-

(a) if a public company, may consist of the articles contained in
Table A of Schedule 1; and

(b) if a private company, may consist of the articles contained in
Table B of Schedule 1,

subject to such additions, omissions and modifications as are stated in
the articles, and the articles contained in the said Schedule shall, so
far as applicable and not excluded or modified, apply to that company:
Provided that after the commencement of this Act any condition
contained in the articles of a company for compulsory loans to be
made by members of the company to the company shall be of no
force or effect.

60. Contents and form of articles of association.

(1)
(2)

The articles shall be and be completed in the form prescribed.

The articles shall be signed by each subscriber of the memorandum
stating his full name, occupation and residential, business and postal
address, in the presence of at least one witness who shall attest the
signature and state his residential, business and postal address.
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62.

63.

Consolidation of articles.

A company may at any time after the registration of its articles, submit to the
Registrar a document in the prescribed form, containing a consolidated and
full statement of all the articles applying to the company together with a
certificate by a notary public to the effect that the articles of the company
have been truly stated and, on payment of the prescribed fee, the Registrar
shall endorse on that document a certificate to the effect that the articles
stated therein constitute the articles of the company as at the date of the
certificate.

Alteration of articles.

(1) Subject to the provisions of this Act and to the conditions contained in
its memorandum, a company may by special resolution alter or add to
its articles; and any alteration or addition so made shall be as valid as
if originally contained therein, and be subject in like manner to
alteration by special resolution.

(2) The provisions of section 58 relating to the lodgment of an altered
memorandum shall apply mutatis mutandis to the lodgment of altered
articles.

Registration and Incorporation (ss 63-67)
Registration of memorandum and articles.

(1) If a memorandum and articles complying with the requirements of this
Act together with a copy thereof certified by a notary public as a true
copy are lodged with the Registrar in the manner prescribed, he or
she shall upon payment of the prescribed fee, register such
memorandum and articles, place his or her seal on the copy and
endorse theron the date of registration and the certificate provided for
in section 64.

[Sub-s. (1) substituted by s. 3 of Act 18 of 1990 (date of commencement not
proclaimed) and by s. 7 (a) of Act 35 of 2001.]

(2) In addition to the prescribed fee referred to in subsection (1) an
additional fee shall be payable calculated at the rate of-

(a) in the case of a company having a nominal share capital with
shares having a par value, a prescribed amount for each
thousand rand or part thereof;

(b) in the case of a company having shares of no par value, a
prescribed amount for each thousand shares or part thereof;

(c) in the case of a company having both shares of par value and
shares of no par value, the aggregate of the amounts
calculated on the basis laid down in paragraphs (a) and (b) of
this subsection.

[Sub-s. (2) substituted by s. 4 of Act 76 of 1974, amended by s. 3 (1)
of Act 29 of 1982, substituted by s. 4 of Act 31 of 1986, amended by
s. 2 of Act 78 of 1989 and substituted by s. 3 of Act 39 of 2002.]
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(3) Any such memorandum and articles submitted for registration shall be
delivered and uplifted at the Companies Registration Office personally
by a subscriber thereto or by a duly authorized attorney or his clerk or
by a person who was prior to the first day of January, 1953, engaged
in the business of delivering and uplifting such documents.

(4) Upon the registration of the memorandum and articles of a company
the Registrar shall allocate a registration number to the company
concerned: Provided that the Registrar may change such registration
number in order to rectify duplications of such numbers or to achieve
any other objective which it is necessary or expedient to achieve for
the proper maintenance of the register of companies.

[Sub-s. (4) added by s. 2 of Act 29 of 1985 and amended by s. 7 (b) of Act 35
of 2001.]

Certificate of incorporation and its value as evidence.

(1) Upon the registration of the memorandum and articles of a company
the Registrar shall endorse thereon a certificate under his hand and
seal that the company is incorporated.

(2) A certificate of incorporation given by the Registrar in respect of any
company shall upon its mere production, in the absence of proof of
fraud, be conclusive evidence that all the requirements of this Act in
respect of registration and of matters precedent and incidental thereto,
have been complied with, and that the company is a company duly
incorporated under this Act.

Effect of incorporation on company and members.

(1) From the date of incorporation stated in the certificate of incorporation,
the subscribers of the memorandum together with such other persons
as may from time to time become members of the company, shall be a
body corporate with the name stated in the memorandum, capable of
exercising all the functions of an incorporated company, and having
perpetual succession, but with such liability (if any) on the part of the
members to contribute to the assets of the company in the event of its
being wound up as provided by this Act.

(2) The memorandum and articles shall bind the company and the
members thereof to the same extent as if they respectively had been
signed by each member, to observe all the provisions of the
memorandum and of the articles, subject to the provisions of this Act.

Members may become liable where membership reduced below
minimum.

If any public company other than a wholly owned subsidiary carries on
business for more than six months while it has less than seven members,
every person who is a member of the company during the time that it so
carries on business after those six months and is cognizant of the fact that it
is so carrying on business, shall be liable for the payment of the whole of the
debts of the company contracted during that time and may be sued for the
same without any other member being joined in the action.
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Members' rights to copies of memorandum and articles.

(1)

A company shall send to every member at his request and on
payment of an amount of fifty cents or such lesser amount as the
company may determine, a copy of its memorandum and of its
articles, or shall, if so requested, afford to a member or his duly
authorized agent adequate facilities for making a copy of such
memorandum and articles.

Any company which fails to comply with any request under subsection
(1), shall be guilty of an offence.

Incidental Matters (ss 68-72)

Issued copies of memorandum or articles to embody alterations.-

(1)

(2)

Every copy of the memorandum or articles of a company issued after
the date on which any alteration has been made thereto, shall include
the alteration.

A company which at any time after the date of any such alteration
issues a copy of its memorandum or articles which does not include
the alteration, shall be guilty of an offence.

Contracts by companies.

(1)

(2)

Contracts on behalf of a company may be made as follows:-

(a) Any contract which if made between individual persons would
by law be required to be in writing signed by the parties to be
charged therewith may be made on behalf of the company in
writing signed by any person acting under its authority,
expressed or implied, and may in the same manner be varied
or discharged;

(b) any contract which if made between individual persons would
by law be valid though made orally only and not reduced to
writing, may be made orally on behalf of the company by any
person acting under its authority, expressed or implied, and
may in the same manner be varied or discharged.

All contracts made in accordance with this section shall be effectual in
law and shall bind the company and its successors and all other
parties thereto.

Promissory notes and bills of exchange.

A bill of exchange or promissory note shall be deemed to have been made,
accepted or endorsed on behalf of a company if made, accepted or endorsed
in the name of or by or on behalf or on account of, the company by any
person acting under its authority.

Service of documents upon companies.
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Any notice, order or other document which by this Act may be or is required
to be served upon any company, including any external company, may be
served by delivering it at or sending it by registered post to the registered
office or postal address of the company.

Arbitration between companies and others.

(1)

A company may agree to refer and may refer to arbitration any
existing or future difference between itself and any other company or
person.

Companies which are parties to the arbitration may delegate to the
arbitrator power to settle or determine any matter capable of being
lawfully settled or determined by the companies themselves or by their
directors or other managing body.

Deregistration (s 73)

Cancellation of registration of memorandum and articles.

(1)

3)

®)

If a company has failed, for a period of more than six months, to lodge
an annual return in compliance with section 173 or if the Registrar has
reasonable cause to believe that a company is not carrying on
business or is not in operation, the Registrar shall, in accordance with
subsection (7), send to the company by registered post a letter
enquiring whether it is carrying on business or is in operation.

[Sub-s. (1) substituted by s. 5 (a) of Act 59 of 1978, by s. 4 (1) of Act 29 of
1982 and by s. 5 of Act 31 of 1986, amended by s. 28 of Act 35 of 2001 and
substituted by s. 4 of Act 39 of 2002.]

[Sub-s. (2) deleted by s. 5 (b) of Act 59 of 1978]

If the Registrar does not within one month after sending the letter
receive any answer thereto or receives an answer to the effect that the
company is not carrying on business or is not in operation, he may
publish in the Gazette and send to the company by registered post a
notice that at the expiration of two months from the date of that notice
the company mentioned therein will, unless good cause is shown to
the contrary, be deregistered.

[Sub-s. (3) substituted by s. 5 (c) of Act 59 of 1978 and amended by s. 28 of
Act 35 of 2001.]

[Sub-s. (4) deleted by s. 5 (d) of Act 59 of 1978.]

At the expiration of the period mentioned in any notice referred to in
subsection (3) or upon receipt from any company of a written
statement signed by every director thereof to the effect that the
company has ceased to carry on business and has no assets or
liabilities, the Registrar may, unless good cause to the contrary has
been shown by the company, deregister the company concerned, and
shall give notice to that effect in the Gazette and the date of the
publication of such notice in the Gazette shall be deemed to be the
date of deregistration: Provided that the liability (if any) of every



director, officer and member of the company shall continue and may
be enforced as if the company had not been deregistered.
[Sub-s. (5) substituted by s. 5 (e) of Act 59 of 1978.]

(5A) (a) When any company has been deregistered the books and
papers of the company may be disposed of in such way as the
Registrar may direct.

(b) After five years from the deregistration of a company, no
responsibility shall rest on any person to whom the custody of
the books and papers has been committed, by reason of the
same not being forthcoming to a person claiming to be
interested therein.

[Sub-s. (5A) inserted by s. 4 of Act 18 of 1990.]

(6) (a) The Court may, on application by any interested person or the
Registrar, if it is satisfied that a company was at the time of its
deregistration carrying on business or was in operation, or
otherwise that it is just that the registration of the company be
restored, make an order that the said registration be restored
accordingly, and thereupon the company shall be deemed to
have continued in existence as if it had not been deregistered.

(b) Any such order may contain such directions and make such
provision as to the Court seems just for placing the company
and all other persons in the position, as nearly as may be, as if
the company had not been deregistered.

[Sub-s. (6) substituted by s. 5 (f) of Act 59 of 1978.]

(7) A letter or notice under this section shall be addressed to the company
at its registered office, its postal address and to the care of the
directors or officers and the auditor of the company or may, if there is
no director, officer or auditor of the company whose name and
address is known to the Registrar, be sent to each of the persons who
signed the memorandum of the company, at the address mentioned in
the memorandum.

Companies which cease to be registered in the Republic
(ss 73A-73D)
[Heading inserted by s. 1 of Act 115 of 1979.]

73A to 73D inclusive ......
[Ss. 73A to 73D inclusive inserted by s. 1 of Act 115 of 1979 and repealed by
s. 8 of Act 35 of 2001.]

CHAPTER YV

SHARE CAPITAL, ACQUISITION BY COMPANIES OF OWN SHARES, SHARES,
ALLOTMENT AND ISSUE OF SHARES, MEMBERS AND REGISTER OF
MEMBERS, DEBENTURES, TRANSFERS, AND RESTRICTIONS ON OFFERING
SHARES FOR SALE (ss74-141)

[Heading amended by s. 5 of Act 37 of 1999.]
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Share Capital (ss 74-82)

Share capital may be divided into par value shares or may be
constituted by shares of no par value.

The share capital of a company may be divided into shares having a par
value or may be constituted by shares having no par value: Provided that all
the ordinary shares or all the preference shares shall consist of either the one

or the other.

Company may alter share capital and shares.

(1) Subject to the provisions of sections 56 and 102 a company having a
share capital, if so authorized by its articles, may by special resolution-

(a)

(b)

(c)

(d)

(e)

(9)

(h)

increase its share capital by new shares of such amount, or
increase the number of its shares having no par value, as it
thinks expedient;

increase its share capital constituted by shares of no par value
by transferring reserves or profits to the stated capital, with or
without a distribution of shares;

consolidate and divide all or any part of its share capital into
shares of larger amount than its existing shares or consolidate
and reduce the number of the issued no par value shares;

increase the number of its issued no par value shares without
an increase of its stated capital;

subdivide its shares, or any of them, into shares of smaller
amount than is fixed by the memorandum;

convert all of its ordinary or preference share capital consisting
of shares having a par value into stated capital constituted by
shares of no par value, subject to the provisions of this Act:
Provided that an existing company may not so convert any
share capital which is not fully paid up;

convert its stated capital constituted either by ordinary or
preference shares of no par value into share capital consisting
of shares having a par value, subject to the provisions of this
Act;

cancel shares which at the time of the passing of the resolution
in that behalf, have not been taken or agreed to be taken by
any person and diminish the amount of its authorized share
capital by the amount of the shares so cancelled or may cancel
shares of no par value which have not so been taken or
agreed to be taken;

convert any of its shares, whether issued or not, into shares of
another class.

[Para. (i) added by s. 5 (1) (b) of Act 111 of 1976.]

[Sub-s. (1) amended by s. 5 (1) (a) of Act 111 of 1976.]
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A cancellation of shares under subsection (1) (h) shall not be deemed
to be a reduction of capital within the meaning of this Act.

Where under subsection (1) a company-

(a) increases its share capital by shares of a fixed amount, it shall
pay to the Registrar an amount of five rand for each one
thousand rand, or part thereof, by which the share capital is
increased;

[Para. (a) substituted by s. 6 (a) of Act 31 of 1986.]

(b) increases the number of its shares of no par value, it shall-

(i) lodge with the Registrar, in the prescribed manner, a
certificate given by the auditor of the company showing
the value of each issued share arrived at by dividing
the number of issued shares into the stated capital; and

(ii) pay to the Registrar an amount of five rand for each
thousand rand or part thereof calculated by multiplying
the number by which the number of the shares has
been increased by the value of each share as certified
under subparagraph (i).

[Sub-para. (ii) substituted by s. 6 (b) of Act 31 of 1986.]

If, in the case of a company which has converted its share capital
under subsection (1) (f) and at any time thereafter passed a special
resolution to convert its stated capital as contemplated in subsection
(1) (g), shares which at the time of the passing of that special
resolution have not been taken or agreed to be taken by any person-

(a) are converted as so contemplated, subsection (3) (a) shall
apply mutatis mutandis in respect of any amount by which the
share capital of the company is increased, which amount shall
be the amount by which the nominal share capital after the
conversion under subsection (1) (g) exceeds the nominal
share capital before the conversion under subsection (1) (f);

(b) are not converted as so contemplated, those shares shall be
cancelled mutatis mutandis in accordance with subsection (1)

(h).
[Sub-s. (4) added by s. 2 of Act 82 of 1992.]

76. Premiums received on issue of shares to be share capital, and limitation
on application thereof.

(1)

Where a company which is not a banking institution in terms of the
Banks Act, 1990 (Act 94 of 1990), issues shares at a premium,
whether for cash or otherwise, a sum equal to the aggregate amount
or value of the premiums on those shares shall be transferred to an
account to be called the 'share premium account', and the provisions
of this Act relating to the share capital of a company shall, except as
provided in this section, apply as if the share premium account were
paid-up share capital of the company.



(2)

3)

[Sub-s. (1) substituted by s. 9 of Act 35 of 2001.]

Where assets are acquired by the issue of shares of a company and
no consideration is recorded, the assets so acquired shall be valued
and if the value of the assets is more than the par value of such
shares, the difference between the par value of the shares and the
value of the assets so acquired shall be transferred to the share
premium account.

The share premium account may, notwithstanding anything contained
in subsection (1), be applied by the company-

(a) in paying up unissued shares of the company to be issued to
members of the company as fully paid capitalization shares;

(b) in writing off-
(i) the preliminary expenses of the company; or

(ii) the expenses of, or the commission paid or discount
allowed on, the creation or issue of any shares of the
company; or

(c) in providing for the premium payable on redemption of any
redeemable preference shares of the company: Provided that-

(i) such premium shall not be so provided unless it is
payable according to the terms of issue of the shares
concerned and such terms have been embodied in the
articles of the company as from a date prior to the date
on which such shares were allotted and issued or on
such later date as may be allowed by the Court on
application to it;

(i) in the case of ordinary shares which are converted into
redeemable preference shares redeemable at a
premium, only that portion of the amount standing to
the credit of the share premium account which arose on
the original issue of such shares may be applied in
providing for the premium payable on redemption;

(iii) the provisions of paragraphs (i) and (ii) of this proviso
shall not apply in respect of redeemable preference
shares issued before the commencement of the
Companies Amendment Act, 1992; or

(d) for the payment of the premium over the par value in the case
of an acquisition of shares in accordance with section 85.
[Para. (d) added by s. 6 of Act 37 of 1999.]
[Sub-s. (3) substituted by s. 3 of Act 82 of 1992.]

This section shall as from six months after the date of its
commencement apply to any company in respect of any balance of
share premiums as at the said commencement date which arose from
the issue of shares at a premium before the first day of January, 1953.
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This section shall also apply to any company in respect of any balance
of share premiums which arose from the issue of shares on or after 1
January 1953.

[Sub-s. (5) added by s. 5 of Act 76 of 1974.]

Proceeds of issue of shares of no par value to be stated capital.

(1)

(2)

The whole of the proceeds of an issue of shares having no par value
shall be paid-up share capital of a company and shall be transferred to
an account to be called the 'stated capital account'.

If shares having no par value are issued by a company for a
consideration other than cash, a sum equal to the value of the
consideration as determined by the directors shall be transferred to
the stated capital account.

The stated capital account may, notwithstanding anything contained in
subsection (1) or (2), be applied by a company in writing off-

(a) the preliminary expenses of the company; or

(b) the expenses of, or the commission paid on, the creation or
issue of any such shares.

Effect of conversion of par value share capital into no par value share
capital and vice versa.

(1)

(2)

3)

Where a company converts all its ordinary or preference shares
having a par value, or both such ordinary and such preference shares,
into shares without par value, there shall be transferred to the stated
capital account of the company-

(a) the whole of the ordinary or preference share capital, as the
case may be; and

(b) the whole of the share premium account or that part thereof
contributed to it by the shares so converted.

Where a company converts all its ordinary or preference shares of no
par value or both such ordinary and such preference shares into
shares having a par value, there shall be transferred to the share
capital account of the company the whole of the stated capital account
or that part thereof contributed to it by the shares so converted.

Fractions, fractional surpluses or amounts arising in respect of the
nominal share capital or the stated capital may be rounded off but
material reductions shall be placed to non-distributable reserves.

Payment of interest out of capital in certain cases.

(1)

Where any shares of a company are issued for the purpose of raising
money to defray the expenses of the construction of works or
buildings or for the provision of plant, which cannot be made profitable
for a lengthy period, the company may pay interest on the share
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(2)

capital for the period and subject to the conditions and restrictions in
this section mentioned, and may charge the same to capital as part of
the cost of construction of the works or buildings or the provision of
plant.

(a) No such payment shall be made under subsection (1) unless it
is authorized by the articles or by special resolution of the
company, and the approval of the Minister has first been had
and obtained.

(b) The Minister may, before approving any such payment, at the
expense of the company, appoint a person to enquire into and
report to him on the circumstances of the case, and may
before making the appointment require the company to give
sufficient security for the payment of the costs of the enquiry.

(c) Any such payment shall be made only for such period as may
be determined by the Minister and such period shall in no case
extend beyond the close of the half-year next after the half-
year during which the works or buildings have been actually
completed or the plant provided.

(d) The rate of interest shall in no case exceed six per cent per
annum or such lower rate as may for the time being be
determined by the Minister.

(e) The payment of the interest shall not operate as a reduction of
the amount paid up on the shares in respect of which it is paid.

For the purposes of subsection (2) (c) the expression 'half-year' in
relation to a company, means the period of six months commencing
on the first or ending on the last day of the financial year of that
company.

Restriction of power to pay commission and discounts; return to
Registrar.

(1)

A company may pay commission to any person in consideration of his
subscribing or agreeing to subscribe, whether absolutely or
conditionally, for any shares of the company, or of his procuring or
agreeing to procure subscriptions, whether absolute or conditional, for
any shares of the company if-

(a) the payment of the commission is authorized by the articles;
and

(b) the commission paid or agreed to be paid does not exceed ten
per cent of the price at which shares are issued or any lesser
rate fixed by the articles; and

(c) the amount or rate per cent of the commission paid or agreed
to be paid is-

(i) in the case of shares offered to the public, disclosed in
the prospectus; or



81.

3)

(ii) in the case of shares not offered to the public,
disclosed in a statement in the prescribed form and
where any circular or notice, not being a prospectus,
inviting subscription for shares is issued, also disclosed
in that circular or notice; and

(d) the number of shares for which persons have agreed, for a
commission, to subscribe absolutely, is disclosed in the
manner aforesaid.

The statement referred to in subsection (1) (c) (ii) shall be lodged with
the Registrar for registration before the payment of the commission to
which the statement relates.

Save as aforesaid and subject to the provisions of section 81, no
company shall apply any of its shares or capital money either directly
or indirectly in payment of any commission, discount or allowance to
any person in consideration of his subscribing or agreeing to
subscribe, whether absolutely or conditionally, for any shares of the
company, or of his procuring or agreeing to procure subscriptions,
whether absolute or conditional, for any shares of the company,
whether the shares or money be so applied by being added to the
purchase price of any property acquired by the company or to the
contract price of any work to be executed for the company or the
money be paid out of the nominal purchase price or contract price, or
otherwise.

Nothing in this section shall affect the power of any company to pay
such brokerage as it has heretofore been lawful for a company to pay.

A vendor to, promoter of, or other person who receives payment in
money or shares from, a company, shall have and shall be deemed
always to have had power to apply any part of the money or shares so
received in payment of any commission, the payment of which, if
made directly by the company, would have been lawful under this
section.

If default is made in complying with the requirements of subsection (2)
relating to the lodging of the statement referred to therein with the
Registrar, the company, and every director and officer of the company
who knowingly is a party to the default, shall be guilty of an offence.

Issue of shares of par value at a discount.

(1)

A company may issue at a discount shares of the company of a class
already issued if the following conditions have been complied with:

(a) Such issue must be authorized by special resolution of the
company specifying the maximum rate of discount at which the
shares are to be issued; and

(b) not less than one year must at the date of issue have elapsed
since the date on which the company became entitled to



82

3)

(4)

commence business or the date of the first issue of the class of
shares; and

(c) such issue must be sanctioned by the Court; and

(d) the shares to be issued at a discount must be issued within
one month after the date on which the issue is sanctioned by
the Court or within such extended time as the Court may allow.

The Court may on application for an order sanctioning any such issue,
having regard to all the circumstances of the case, make an order on
such terms and conditions as it thinks fit.

Every prospectus relating to the issue of shares by the company after
the issue of the shares at a discount under this section shall contain
particulars of the discount allowed on the issue of those shares or of
so much of that discount as has not been written off at the date of the
issue of the prospectus.

If default is made in complying with the requirements of subsection
(3), the company, and every director and officer of the company who
knowingly is a party to the default, shall be guilty of an offence.

Issue price of shares of no par value requiring special resolution.

(1)

(4)

No company shall issue shares having no par value of a class already
issued at a price lower than an amount arrived at by dividing that part
of the stated capital contributed by already issued shares of that class,
by the number of issued shares of that class, unless the issue price of
such shares is authorized by a special resolution of the company.

The notice convening the meeting for the purpose of passing the
special resolution referred to in subsection (1) shall be accompanied
by a report by the directors setting out the reasons for the proposed
lower issue price.

A special resolution under subsection (1) shall not be capable of being
registered in the Companies Registration Office unless the copy
thereof lodged with the Registrar is accompanied by a copy of the
report by the directors referred to in subsection (2).

This section shall not apply where the issue of shares is in pursuance
of an offer for subscription to all existing members in proportion to
their shareholdings, whether with or without the right to renounce in
favour of other persons.

Aquisition by Companies of own Shares (ss 83-90)

[Heading substituted by s. 7 of Act 37 of 1999.]

[S. 83 repealed by s. 8 of Act 37 of 1999.]

[S. 84 repealed by s. 8 of Act 37 of 1999.]
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Companies may under certain circumstances acquire shares issued by

it.

(1)

(7)

(8)

Subject to the provisions of this section and any other applicable law,
a company may by special resolution of the company, if authorized
thereto by its articles, approve the acquisition of shares issued by the
company.

The approval by special resolution may be a general approval or a
specific approval for a particular acquisition.

If the approval is a general approval, it shall be valid only until the next
annual general meeting of the company, but it may be varied or
revoked by special resolution by any general meeting of the company
at any time prior to such annual general meeting.

A company shall not make any payment in whatever form to acquire
any share issued by the company if there are reasonable grounds for
believing that-

(a) the company is, or would after the payment be, unable to pay
its debts as they become due in the ordinary course of
business; or

(b) the consolidated assets of the company fairly valued would
after the payment be less than the consolidated liabilities of the
company.

In the case of the acquisition of par value shares issued by the
company, the issued capital shall be decreased by an amount equal to
the par value of the shares so acquired.

In the case of the acquisition of no par value shares issued by the
company, the stated capital of the class of shares so acquired shall be
decreased by an amount derived by multiplying the number of shares
of that class so acquired with the amount arrived at by dividing the
stated capital contributed by issued shares of that class by the number
of issued shares of that class.

If par value shares are acquired at a premium over the par value, the
premium may be paid out of reserves, including statutory non-
distributable reserves.

Shares issued by a company and acquired under this section shall be
cancelled as issued shares and restored to the status of authorized
shares forthwith.

Shares in the capital of a company may not be acquired under this
section if, as a result of such acquisition, there would no longer be any
shares in issue other than convertible or redeemable shares.
[S. 85 amended by s. 5 of Act 70 of 1984 and substituted by s. 9 of
Act 37 of 1999.]

Liability of directors and shareholders under certain circumstances.
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(1)

The directors of a company who, contrary to the provisions of section
85 (4), allow the company to acquire any share issued by it, are jointly
and severally liable to restore to the company any amount so paid and
not otherwise recovered by the company, subject to any relief granted
by the Court under section 248.

A director who is liable under subsection (1) may apply to the Court for
an order compelling a shareholder or former shareholder to pay to the
company any money that was paid to such shareholder contrary to
section 85 (4).

Where the acquisition by the company of shares issued by it is in
contravention of the provisions of section 85 (4), any creditor who was
a creditor at the time of the acquisition, or who is a creditor by reason
of a cause of debt which arose before such acquisition, or any
shareholder, may apply to the Court for an order, and the Court may, if
it finds it equitable to do so-

(a) order a shareholder or former shareholder to pay to the
company any money or return any consideration that was paid
or given by the company to acquire the shares;

(b) order the company to issue an equivalent number of shares to
the shareholder or former shareholder;

(c) make such other order as it thinks fit.

An action to enforce a liability imposed by this section must be
instituted within three years after the date of completion of the
acquisition.

Nothing contained in this section shall limit or diminish any liability
which any person may incur under this Act or any other law, or the
common law.

For the purposes of this section and section 89 'director of a company'
includes any director of a holding company of such company.
[S. 86 amended by s. 5 (1) of Act 84 of 1980 and substituted by s. 10
of Act 37 of 1999.]

Procedure of acquisition of certain shares by company.

(1)

Save as is provided in subsection (2), a company that proposes to
acquire shares issued by it shall-

(a) deliver or mail a copy of the written offering circular in the
prescribed form, to each registered shareholder on record as
at the date of the offer in such manner as may be provided in
the articles of the company for the sending of any notice of a
meeting of shareholders, stating the number and the class or
kind of its issued shares which the company proposes to
acquire, and specifying the terms and reasons for the offer;
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(4)

(6)

(b) lodge a copy of the offering circular with the Registrar within 15
days of the date that it is delivered or mailed to the
shareholders of the company.

The provisions of subsection (1) shall not apply-

(a) if, and to the extent that, the shares are acquired by special
resolution passed in terms of section 85 (1) and the approval
by such special resolution is a specific approval contemplated
in section 85 (2);

[Para. (a) substituted by s. 10 of Act 35 of 2001.]

(b) in the case of a company whose shares are listed on a stock
exchange within the Republic, to the acquisition by that
company of shares in terms of transactions effected on such
stock exchange in accordance with the rules and listing
requirements of that exchange.

The provisions of sections 160, 161, 162 and 163 shall apply mutatis
mutandis to all documents issued in terms of subsection (1).

Where in response to any offer to acquire shares, the shareholders
propose to dispose of a greater number of shares than the company
offered to acquire, the company shall acquire from all of the
shareholders who offered to sell, pro rata as nearly as possible
disregarding fractions: Provided that this subsection shall not apply to
the acquisition of shares in terms of transactions effected on a stock
exchange within the Republic.

A company that acquires shares issued by it shall notify the Registrar
within 30 days of the date of the acquisition in the prescribed form of
the date, number and class of shares that it has acquired.

A stock exchange within the Republic may, in addition to any
requirements contained in this Act, determine further requirements
with which a company whose shares are listed on such exchange
shall comply prior to such company acquiring its own shares.

[S. 87 substituted by s. 11 of Act 37 of 1999.]

Enforceability of contracts for acquisition by company of certain shares.

(1)

(2)

A contract with a company providing for the acquisition of shares
issued by it is enforceable against the company, except if the
company cannot execute the contract without being in breach of
section 85 (4).

In an action brought on a contract referred to in subsection (1), the
company has the burden of proving that execution thereof is or will be
in breach of section 85 (4).

Until the company has fully performed its obligations in terms of a
contract referred to in subsection (1), shareholders who dispose of
their shares retain the status of claimants entitled to be paid as soon
as the company is lawfully able to do so or, on liquidation, to be
ranked subordinate to creditors and shareholders whose claims are in
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priority to the claims of the class of shares which they disposed of to
the company, but in priority to the claims of the other shareholders.
[S. 88 substituted by s. 12 of Act 37 of 1999.]

Subsidiaries may acquire certain shares in holding company.

Subsidiary companies may mutatis mutandis in accordance with sections 85,
86, 87 and 88, acquire shares in their holding company to a maximum of 10
per cent in the aggregate of the number of issued shares of the holding
company: Provided that this section shall not apply to the acquisition of
shares by a holding company in a subsidiary of itself.

Payments to shareholders.

(1) A company may make payments to its shareholders subject to the
provisions of this section and if authorized thereto by its articles.

(2) A company shall not make any payment in whatever form to its
shareholders if there are reasonable grounds for believing that-

(a) the company is, or would after the payment be, unable to pay
its debts as they become due in the ordinary course of
business; or

(b) the consolidated assets of the company fairly valued would
after the payment be less than the consolidated liabilities of the
company.

(3) For the purposes of this section 'payment' includes any direct or
indirect payment or transfer of money or other property to a
shareholder of the company by virtue of the shareholder's
shareholding in the company, but excludes an acquisition of shares in
terms of section 85, a redemption of redeemable preference shares in
terms of section 98, any acquisition of shares in terms of an order of
Court and the issue of capitalisation shares in the company.

(4) A shareholder shall be liable to the company for any payment received

contrary to the provisions of subsection (2).

[S. 90 substituted by s. 14 of Act 37 of 1999.]

Shares (ss 91-91A)
Nature of shares.
The shares or other interest which any member has in a company shall be
movable property, transferable in the manner provided by this Act and the
articles of the company.
91A. Uncertificated securities

(a) ‘central securities depository' means a central securities depository

as defined in section 1 of the Custody and Administration of Securities
Act, 1992 (Act 85 of 1992);



(d)

(2)

3)

‘participant’ means a depositary institution accepted by a central
securities depository as a participant in terms of the Custody and
Administration of Securities Act, 1992 (Act 85 of 1992);

'subregister' means the record of uncertificated securities
administered and maintained by a participant, which forms part of the
relevant company's register of members as referred to in this Act;

'uncertificated securities' means securities as defined in section 1 of
the Stock Exchanges Control Act, 1985 (Act 1 of 1985), which are by
virtue of this section transferable without a written instrument and are
not evidenced by a certificate.

(a) This section shall apply to uncertificated securities,
notwithstanding any provision to the contrary contained in this
Act or in any other law, the common law, an agreement or any
articles.

(b) Where any provision of this Act is not expressly or impliedly
amended by this section, this Act shall apply in respect of
uncertificated securities in the same manner as it applies to
securities in certificated form.

(a) A company shall enter in its register of members, in respect of
every class of securities, the total number of securities held in
uncertificated form.

(b) A subregister which shall form part of the relevant company's
register of members shall, notwithstanding subsection (4) (d),
contain the details referred to in sections 105 and 133:
Provided that no name of any person for whom a participant
holds uncertificated securities as nominee shall form part of
the subregister;

(c) A participant shall be responsible for entering the information
referred to in sections 105 and 133 in a subregister and for
ensuring the correctness of all transfers of uncertificated
securities effected by the participant.

(d) A participant shall, at the request of a company and against
payment of such fee as may be prescribed by the Minister from
time to time, furnish that company with such details of
uncertificated securities in the company as are reflected in the
subregister maintained by the participant.

(e) (i) A person who wishes to inspect a subregister may do
so only through the relevant company in terms of
section 113.

(i) A company shall, within seven days of the date of a
request for inspection, be required to produce a
subregister which reflects at least the details referred to
in paragraph (c) at the close of business on the day on
which the request for inspection was made.
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®)

(a)

(c)

(d)

(a)

(b)

(i) Every person for whom a participant holds
uncertificated securities shall receive a regular
statement from such participant setting out the number
and identity of the uncertificated securities held on such
person's behalf.

(i) The cost and frequency of each statement shall be
determined by regulation but shall not be borne by the
person for whom the uncertificated securities are held.

Transfer of ownership in an uncertificated security shall

be effected upon the debiting and crediting, respectively, of
both the account in the subregister from which the transfer is
effected and the account in the subregister to which transfer is
to be made, in accordance with the rules of a central securities
depository.

A transferee shall, upon the entry of his, her or its name in a
subregister, become a member of and be recognised as a
member by the company in respect of the uncertificated
securities registered in his, her or its name.

Transfer of ownership and membership in accordance with
paragraphs (a) and (b) shall occur notwithstanding any fraud or
illegality which may affect the uncertificated securities in
respect of which the transfer was effected or which may have
resulted in the transfer being effected: Provided that a
transferee who was a party to or had notice of the fraud or
illegality may not rely on this paragraph.

Section 133 shall not apply to the transfer of ownership of
uncertificated securities and also not to the acquisition of
membership of a company as a result of such transfer.

A company shall be liable to a participant for such fee as may
be prescribed by the Minister from time to time in respect of
the transfer of ownership of uncertificated securities in the
company.

Only a participant may effect the transfer of uncertificated
securities in a subregister maintained by it.

A participant shall transfer uncertificated securities in a
subregister administered and maintained by it, only on receipt
of an instruction to transfer sent and properly authenticated in
terms of the rules of a central securities depository or by order
of court.

Nothing in this section shall prejudice any power of a
participant to effect transfer to a person to whom the right to
any uncertificated securities of a company has been
transmitted by operation of law or agreement.

Section 114 shall not apply to a subregister.



(8)

(9)

(b)

Subject to paragraph (b), a company shall not issue certificates
evidencing, or purporting to evidence, title to uncertificated
securities of the company, and sections 96 and 140 shall not
apply to uncertificated securities.

Any person who wishes to withdraw his, her or its
uncertificated securities held by a participant and to obtain a
certificate in respect of all or part of those securities, shall
notify the participant thereof, in which case-

(i) the participant shall within seven days notify the
relevant company to provide such a certificate and shall
remove the details of the uncertificated securities so
withdrawn from the subregister maintained by the
participant;

(i) the company shall, immediately on receipt of such a
notice from a participant, enter the relevant person's
name and details in respect of his, her or its holding in
the company's register of members and indicate on
such register that the securities so withdrawn are no
longer held in uncertificated form;

(iii) the company shall within 14 days of receipt of the
notice referred to in subparagraph (ii) prepare and
deliver to the relevant person a certificate in respect of
the securities so withdrawn, and notify the central
securities depository that the securities are no longer
held in uncertificated form; and

(iv) transfer of ownership or acquisition of membership in
respect of the securities so withdrawn shall not be
capable of being effected through a central securities
depository while they remain in certificated form.

A person who takes any unlawful action in consequence of which any
of the following events occur in a register or subregister, namely-

(a)

(b)

(c)

the name of any person remains in, is entered in, or is
removed or omitted;

the number of uncertificated securities is increased, reduced,
or remains unaltered; or

the description of any uncertificated security is changed,

shall be liable to any person who has suffered any direct loss or
damage arising out of such action.

(a)

A person who gives an instruction to transfer uncertificated
securities shall warrant the legality and correctness of any
such instruction.

The person referred to in paragraph (a), shall indemnify the
company and the participant effecting the transfer against any
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(10)

(11)

(12)

(b)

claim and against any direct loss or damage suffered by them
arising out of such a transfer by virtue of an instruction referred
to in paragraph (a).

A participant who transfers uncertificated securities other than
pursuant to an instruction to transfer that was sent and
properly authenticated in terms of the rules of a central
securities depository, shall indemnify the company against any
claim made upon it and against any direct loss or damage
suffered by it arising out of such transfer and such participant
shall, in addition, indemnify any person who suffers any direct
loss or damage arising out of such transfer, against such loss
or damage.

Subject to subparagraph (b), when any new offer of securities
is made by a company, the offeree may elect whether all or
any part of the securities offered to him, her or it must be
issued in certificated or uncertificated form.

A company shall only issue or allot uncertificated securities to
a person who is already a client of a participant or for whom a
participant has agreed to act.

The Minister may make regulations regarding matters which are
supplementary and ancillary to the provisions of this section and which
are not inconsistent with another provision of this Act.

Any person-

(a)

(b)

(c)

other than a participant, who effects the transfer of
uncertificated securities in contravention of subsection (5) (a);

who takes any unlawful action contemplated in subsection (8);
or

who, without proper authority, accesses any computer system
or record maintained by a participant or a central securities
depository,

shall be guilty of an offence and liable on conviction to a fine not exceeding
R500 000 or to imprisonment for a period not exceeding two years or to both
such fine and such imprisonment.

[S. 91A inserted by s. 1 of Act 60 of 1998.]

Allotment and Issue of Shares (ss 92-102)

Shares not to be allotted or issued unless fully paid-up.

(1)

(2)

No company shall allot or issue any shares unless the full issue price
of or other consideration for such shares has been paid to and
received by the company.

Notwithstanding the provisions of subsection (1), a company may allot
or agree to allot shares not fully paid-up for the purpose of their being
offered for sale to the public as fully paid-up shares: Provided that-
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(a) if such offer is not made within one month from the date of
such allotment or agreement, such allotment or agreement
shall be void; or

(b) if such offer to the public is made but not accepted in full within
two months from the date of such allotment or agreement to
allot, the allotment of, or the agreement to allot, such shares in
respect of which the full issue price is not paid within the said
period, shall be void.

Register and return as to allotments.

(1)

3)

Every company having a share capital shall keep at its registered
office or at the office where it is made up, a register of allotments of
shares.

Every company shall forthwith after the allotment of any shares enter
in the register of allotments the names and addresses of the allottees,
the number of shares allotted to each of them, the amount paid for
such shares and in the case of shares allotted as fully paid-up
otherwise than for cash, full particulars of the consideration in respect
of which the allotment was made and of the transaction or contract
concerned.

Whenever a company makes any allotment of its shares, the company
shall within one month thereafter lodge with the Registrar-

(a) a return in the form prescribed stating full particulars of the
nominal and previously issued share capital or stated capital
and the number and description of the shares comprised in the
allotment;

(b) in the case of shares allotted otherwise than for cash, a copy
of the contract in writing constituting the title of the allottee to
the allotment, together with any contract of sale, or for service
or other consideration in respect of which that allotment was
made (or if such contract is not in writing, a memorandum
containing full particulars of such contract), and a return in the
prescribed form stating the number and description of the
shares so allotted, the name and address of such allottee and
the consideration for which they have been allotted.

If any allotment of shares becomes void as a result of any provision of
this Act, the company shall within one month after the date on which
such allotment becomes void, lodge a notice in the prescribed form to
that effect with the Registrar.

If default is made in complying with any of the requirements of this
section, the company, and every director or officer of the company
who knowingly is a party to the default, shall be guilty of an offence.

The provisions of section 113 shall mutatis mutandis apply to the
inspection of and the furnishing of copies of or extracts from such
register of allotments.
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Certificate of shares or stock.

(1)

(2)

A certificate signed-
(a) by two directors of a company; or

(b) by one director and one officer duly authorized thereto by the
directors; or

(c) in the case of a company having only one director and no
officer, by that director,

and specifying any shares or stock of that company held by any
member, shall be prima facie evidence of the title of the member to
such shares or stock.

[Sub-s. (1) substituted by s. 6 of Act 70 of 1984.]

Any such signatures may be affixed to or placed on the certificate by
autographic, mechanical or electronic means.
[Sub-s. (2) substituted by s. 11 of Act 35 of 2001.]

Numbering of shares and share certificates.

(1)

(2)

(a) The shares of a company having a share capital shall, except
in the case of shares or any particular class of shares which
rank equally for all purposes, be distinguished by appropriate
numbers.

(b) No provision in the articles of a company registered before the
thirtieth day of June, 1950, requiring shares of that company to
be numbered, shall apply in respect of shares which in terms
of paragraph (a) of this subsection are not required to have
distinguishing numbers.

Where shares are not distinguished by appropriate numbers, the
certificates of such shares shall be so distinguished, and upon the
registration of transfer of any such shares the certificate relating
thereto shall, in addition to the distinguishing number, bear on its face
such an endorsement, in the form of a reference number or otherwise,
as will enable the immediately preceding holder of the shares to be
identified.

Limitation of time for issue of share certificates.

(1)

(2)

Every company shall within two months or within such extended time,
not exceeding one month, as the Registrar on good grounds shown
and on payment of the prescribed fee, may grant, after the allotment
of any of its shares, debentures or debenture stock, complete and
have ready for delivery the certificates of all shares, the debentures or
the certificates of all debenture stock allotted.

If default is made in complying with the requirements of subsection
(1), any person entitled to the certificates of shares, the debentures or
the certificates of debenture stock in question may by notice in writing
call upon the company to make good the default, and if the company
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fails to comply with the notice within ten days after service thereof, the
Court may on the application of such person make an order directing
the company to make good the default within such time as may be
specified in the order, and if it thinks fit direct that any costs of or
incidental to the application shall be borne by the company or by any
director or officer of the company responsible for the default.

If default is made in complying with the requirements of subsection
(1), the company, and every director or officer thereof who knowingly
is a party to the default, shall be guilty of an offence.

Validation of irregular creation, allotment or issue of shares.

(1)

(2)

Where a company has purported to create, allot or issue shares and
the creation, allotment or issue of such shares was invalid by virtue of
any provision of this Act or any other law or of the memorandum or
articles of the company or otherwise, or the terms of the creation,
allotment or issue were inconsistent with or not authorized by any
such provision, the Court may upon application made by the company
or by any interested person and upon being satisfied that in all the
circumstances it is just and equitable to do so, make an order
validating the creation, allotment or issue of such shares or confirming
the terms of the creation, allotment or issue thereof, subject to such
conditions as the Court may impose.

The Court shall, when making an order under subsection (1), direct
that a copy thereof be lodged with the Registrar.

Upon the registration of the copy of the said order by the Registrar
and after the payment of all prescribed fees, the said shares shall be
deemed to have been validly created, allotted or issued upon the
terms of the creation, allotment or issue thereof and subject to the
conditions imposed by the Court.

Redeemable preference shares.

(1)

Subject to the provisions of this section, a company having a share
capital, if so authorized by its articles, may issue preference shares
which are, or at the option of the company are liable, to be redeemed:
Provided that-

(a) no such shares shall be redeemed except out of profits of the
company which would otherwise be available for dividends or
out of the proceeds of a fresh issue of shares made for the
purposes of the redemption;

(b) where any such shares are redeemed otherwise than out of
the proceeds of a fresh issue, there shall, out of profits which
would otherwise have been available for dividends, be
transferred to a reserve fund, to be called the ‘capital
redemption reserve fund', a sum equal to the nominal amount
of the shares redeemed, or if shares of no par value, to the
book value of the shares redeemed, and the provisions of this
Act relating to the share capital of a company shall, except as



(2)

3)

(7)

provided in this section, apply as if the capital redemption
reserve fund were share capital of the company;
[Para. (b) substituted by s. 12 of Act 35 of 2001.]

(c) no such shares shall be redeemed unless and until the
premium, if any, payable on redemption, has been provided for
out of the profits of the company or out of the company's share
premium account;

(d) the redemption of such shares shall be effected on such terms
and in such manner as shall be provided by the articles of the
company.

Where in pursuance of this section a company has redeemed or is
about to redeem any preference shares, it shall have power to issue
shares (including, if the company so decides by special resolution,
shares other than redeemable preference shares) up to the nominal
amount of the shares redeemed or to be redeemed or in the case of
preference shares of no par value, up to the book value of the shares
redeemed or to be redeemed, as if those shares had never been
issued, and the share capital of the company or the number of shares
of no par value shall not for the purposes of section 75 (3) be deemed
to be increased by the issue of shares in pursuance of this subsection.
[Sub-s. (2) substituted by s. 15 of Act 69 of 1989 and amended by s. 6 of Act
35 of 1998 and by s. 80 (1) of Act 53 of 1999.]

The redemption of redeemable preference shares shall not be
deemed to constitute a reduction of a company's authorized share
capital.

The capital redemption reserve fund may, notwithstanding anything in
this section contained, be applied by the company in paying up
unissued shares of the company to be issued to members of the
company as fully paid-up capitalization shares or for the payment of
the premium over the par value in the case of an acquisition of shares
in terms of section 85.

[Sub-s. (4) substituted by s. 15 of Act 37 of 1999.]

(a) If a company has redeemed any redeemable preference
shares, it shall within one month thereafter give notice thereof
in the prescribed form to the Registrar specifying the shares so
redeemed.

(b) If default is made in complying with the provisions of paragraph
(a), the company shall be guilty of an offence.

For the purposes of subsections (1) and (2) 'book value' in respect of
preference shares of no par value, means that part of the stated
capital contributed by the preference shares redeemed or to be
redeemed.

This section shall also apply in respect of any balance of any capital
redemption reserve fund created by a company prior to 1 January
1974.

[Sub-s. (7) added by s. 4 of Act 64 of 1977.]
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Conversion of shares into certain preference shares.

If a company has converted any of its shares into preference shares which
are, or at the option of the company are liable, to be redeemed, the provisions
of section 98 shall apply to such preference shares.

[S. 99 substituted by s. 6 of Act 111 of 1976.]

Conversion of shares into stock.

(1)

(2)

A company having a share capital, if so authorized by its articles, may
by special resolution convert all or any of its paid-up shares into stock
and reconvert such stock into any number of paid-up shares.

Where a company has converted any of its shares into stock, the
provisions of this Act which in terms apply exclusively in respect of
shares, shall cease to apply to so much of the share capital as has
been so converted.

Share warrants to bearer.

(1)

(2)

A public company having a share capital, if so authorized by its
articles, may, with respect to any paid-up shares, or to stock, issue a
warrant (in this Act termed a share warrant) stating that the bearer of
the warrant is entitled to the shares or stock therein specified, and
may provide, by coupons or otherwise, for the payment of the future
dividends on the shares or stock included in the warrant.

A share warrant shall entitle the bearer thereof to the shares or stock
therein specified, and such shares or stock may be transferred by the
delivery of the share warrant.

Variation of rights in respect of shares.

(1)

(2)

3)

If in the case of a company the share capital of which is divided into
different classes of shares, provision is made by the memorandum or
articles for authorizing the variation of the rights attached to any class
of shares of the company, subject to the consent of any specified
proportion of the holders of the issued shares of that class or the
sanction of a resolution passed at a separate meeting of the holders of
those shares, and if in pursuance of the said provision the rights
attached to any such class of shares are at any time varied, the holder
of a share of that class, being a person who did not consent to or vote
in favour of the resolution for the variation, may apply to the Court for
an order under section 252.

The expression 'variation' in this section includes abrogation and the
expression 'varied' shall be construed accordingly.

The company shall within one month from the date of the consent or
resolution referred to in subsection (1) lodge with the Registrar in the
prescribed form the particulars of such consent or resolution, and if
default is made in complying with this provision, the company, and
every director and officer thereof who knowingly is a party to the
default, shall be guilty of an offence.
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Members and Register of Members (ss 103-115)

Who are members of a company.

(1)

(2)

(4)

The subscribers of the memorandum of a company shall be deemed
to have agreed to become members of a company upon its
incorporation, and shall forthwith be entered as members in its register
of members.

Every other person who agrees to become a member of a company
and whose name is entered in its register of members, shall be a
member of the company.

A company shall, subject to the provisions of its articles, enter in the
register as a member, nomine officii, of the company, the name of any
person who submits proof of his appointment as the executor,
administrator, trustee, curator or guardian in respect of the estate of a
deceased member of the company or of a member whose estate has
been sequestrated or of a member who is otherwise under disability or
as the liquidator of any body corporate in the course of being wound
up which is a member of the company, and any person whose name
has been so entered in the register shall for the purposes of this Act
be deemed to be a member of the company.

Subject to the provisions of section 213 (1) (b), the bearer of a share
warrant may, if the articles of the company so provide, be deemed to
be a member of the company within the meaning of this Act, either for
all purposes or for such purposes as may be specified in the articles.

Trusts in respect of shares.

A company shall not be bound to see to the execution of any trust, whether
express, implied or constructive, in respect of any share.

Register of members.

(1)

Every company shall keep in one of the official languages of the
Republic a register of its members, and shall forthwith enter therein-

(a) the names and addresses of the members and, in the case of
a company having a share capital, a statement of the shares
issued to each member, distinguishing each share by its
number, if any, and by its class or kind, and of the amount paid
or agreed to be considered as paid on the shares of each
member; and

(b) in respect of each member-

(i) the date on which his name was entered in the register
as a member; and

(i) the date on which he ceased to be a member.



3)

(4)

Where a company has converted any of its shares into stock, the
register shall show the amount of stock held by each member instead
of the number of shares and the particulars relating to shares
specified in subsection (1).

Where a company has issued share warrants-

(a) it shall, on the issue of a share warrant, strike out of its register
of members the name of the member then entered therein as
holding the shares or stock specified in the warrant as if he
had ceased to be a member and shall enter in the register-

(i) the fact of the issue of the warrant;

(i) a statement of the shares or stock included in the
warrant, distinguishing each share by its number so
long as the share has a number; and

(iii) the date of the issue of the warrant.

(b) Until the warrant is surrendered, the said particulars shall be
deemed to be the particulars required by this Act to be entered
in the register of members, and on the surrender of the
warrant, the date of the surrender shall be entered as if it were
the date on which a person ceased to be a member.

(c) The bearer of a share warrant shall, subject to the articles of
the company, be entitled, on surrendering it for cancellation, to
have his name entered as a member in the register of
members, and the company shall be liable for any loss
incurred by any person by reason of the company entering in
its register the name of a bearer of a share warrant in respect
of the shares or stock therein specified without the share
warrant being surrendered and cancelled.

The register of members may be kept either by making entries in
bound books or by recording the particulars required in any other
manner, including the electronic recording of such particulars, and, in
the case of a person who has ceased to be a member, also by
microfilm or microcard or by miniature photographic or electronic
process or by any other process which accurately reproduces and
forms a durable or sustainable medium for recording and reproducing
such particulars: Provided that where the register is not kept by
making entries in bound books, adequate precautions shall be taken
for guarding against falsification and facilitating its discovery.
[Sub-s. (4) amended by s. 13 of Act 35 of 2001.]

106. Index to register of members.

(1)

Every company having more than fifty members shall, unless the
register of members is in such form as to constitute in itself an index,
keep an index of the names of the members of the company, and
shall, within fourteen days after the date on which any alteration is
made in the register of members, make any necessary alteration in
the index.
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(2)

The index, which may be in the form of a card index or in any

electronic format which accurately reproduces the required

information, shall be deemed to be a part of the register of members,

and shall in respect of each member, contain a sufficient indication to

enable the account of that member in the register to be readily found.
[Sub-s. (2) substituted by s. 14 of Act 35 of 2001.]

Branch registers in foreign countries.

(1)

(2)

A company having a share capital may, if so authorized by its articles,
cause to be kept in any foreign country a register of members resident
in any foreign country (in this Act called a branch register).

The company shall give to the Registrar notice on the prescribed form
of the situation of the office where any branch register is kept, and of
any change in that situation, and of the discontinuance of the office in
the event of its being discontinued.

Provisions as to branch register.

(1)

(2)

®)

A branch register shall be deemed to be part of the company's register
of members (in this Act called the principal register).

A branch register shall be kept in the same manner in which the
principal register is by this Act required to be kept except that the
notice referred to in section 114, shall, for a reasonable period of time
before the closing of the branch register, also be inserted in some
newspaper circulating in the district wherein the branch register is
kept.

The company shall transmit to its registered office a copy of every
entry in its branch register as soon as may be after the entry is made
and shall cause to be kept at its registered office, duly entered up from
time to time, a duplicate of its branch register, and the duplicate shall
for the purposes of this Act be deemed to be part of the principal
register.

The company may discontinue to keep any branch register, and shall
thereupon transfer all entries in that register to some other branch
register kept by the company or to the principal register.

Subject to the provisions of this Act and of any law relating to stamp
duty or estate duty, any company may by its articles make such
provisions as it may think fit respecting the keeping of branch
registers.

Register of members to be evidence.

The register of members of a company shall be prima facie evidence of any
matters directed or authorized to be entered therein by this Act.

Where register of members to be kept.



111.

112.

113.

(2)

)

Subject to the provisions of this section, the register of members of a
company shall be kept at its registered office.

A company's register of members may be kept at any office of the
company in the Republic where the work of making it up is done,
instead of at the company's registered office, and where a company
arranges with some other person (in this section referred to as 'the
agent') for the making up of its register of members to be undertaken
on behalf of the company by the agent, the register may be kept at the
office of the agent in the Republic at which the work is done instead of
at an office of the company.

Any index of the names of the members of a company required to be
kept in terms of section 106 shall at all times be kept at the same
place where the register of members is kept, and where the company
keeps a branch register under section 107 the duplicate of the branch
register required by subsection (3) of section 108 to be kept at the
company's registered office shall, notwithstanding anything in the said
subsection contained, at all times be kept at the same place where the
company's principal register is kept.

Any company the register of members of which is not kept at its
registered office shall notify the Registrar in the prescribed form of the
place where such register is kept and of any change in that place.

The provisions of this section relating to the register of members of a
company and the provisions of this Act relating to the inspection or
production of any such register or to the furnishing of copies of any
such register or any part thereof, shall apply to any agent by whom
any such register is kept on behalf of a company in the same manner
as they apply to the company.

Disposal of closed accounts in register.

The parts of the register of members of a company pertaining to persons who
have ceased to be members, in whatever manner kept under section 105,
may be disposed of after the expiration of a period of fifteen years after such
persons have ceased to be members.

Offences in respect of register of members.

Any company which or an agent referred to in section 110 who fails to comply
with any provision of section 105, 106, 107, 108 or 110, shall be guilty of an
offence.

Inspection of register of members.

(1)

The register of members of a company shall, except when closed
under the provisions of this Act, during business hours (subject to
such reasonable restrictions as the company in general meeting may
impose, so that not less than two hours in each day be allowed for
inspection) be open to inspection by any member or his duly
authorized agent free of charge and by any other person upon
payme